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PREFACE* 

EVERY  gentlerhati  6f  the  law,  (for  whofe 
ufe  the  following  work  is  ebiefiy  intend* 
cdj)  *  who  hath  had  any  experience  in  bufi- 
tiefs^  mud  know,  thatupon  the  trial  of  caufes^ 
a  client  frequently  fuffers,  from  his  own  fault, 
in  not  giving  a  full  ftate  of  his  cafe,  previous 
to  the  commencement,  or  defence  of  an  action, 
either  from  mifreprefentation,  or.. the  con* 
cealment  or  omiilion  of  fome  effential  fadt; 
and  the  attornies  concerned,  are  frequently 
blamed,  without  jufl:  caufe.  I  know  many 
honourable  men  of  the  profefllon,.  who  have 
done  every  thing  in  their  power,  for  the 
benefit  of  their  clients,  confident  with  the 
principles  of  truth  andjuftice;  and  yet  have 
frequently  failed  in  their  endeavoiirs.  In 
fuch  cafes,  many  imputations  have  been  un* 
juftly  caft  on  men,  who,  fo  far  from  deferv- 
ing  them,  merited  the  moft  grateful  thanks 
of  thofc  for  whom  they  were  concerned. 
tt  has  long  been  cuftoibary  for  perfons,  who 
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*  The  principal  part  of  the  work^  it  is  hoped,  will  be  very 
tiieful  to  nftrj  cne^  who  may  probably  be  engaged  or  interefled 
hi  litigations  io  the  coorts  of  law. 

A  2  know 
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know  not  the  refpcdlablc  charaders  of  many 
M-^e  —pr^efiioiv  to  joA  a  general. jodium. 
upon  a  body  of  men,  who  are  of  great  ufc  in 
the  ftate^  as  being  cancerned  in  defending 
the  rights,  liberties,  and  property  of  their 
fellow  citizens  ;  aiicl  .who    behsTve  in   their 

i 

profefTioh.  with  k$  much  honour  and  inte- 
grity as  any  other  S^y  of^men  in  the  king* 
dom.  Yit,  although  fuch  practitioners  ufe 
their  beft  endeavours  to  do  juftice^  to  their 
clients,  no  one  is  free  from  error.  The  prac- 
tice of  the  law  is  nice  and  difficult.  The 
laws  are  multifarious  and  voluminous*  Per- 
haps there  is  not  any  fciehce  in  which  fo 
'many  boolcs  have  beea  publifbed  as  upon 
the  laws  and  cufloms  of  Englahd.  When  a 
young  gentleman  is  articled  to  ao  attorney,, 
cither  in. town  or  country,  he  is,  during  the 
term  of  his  clerk£hip»  getieraUy  employed  in 
the  praifieai  pztt^  and  has  but  little  time  to 
read..  If  he  has,  linlefs  proper  aiiiAance  is 
given  him,,  by  an  able  and  experienced  lawyer^ 
he  will  make  but  little^  and  a  very  flow  pro- 
grefs.  It  is  morally  impoflible  for  any  one> 
who  is  much  engaged  in  bufinefs,  to  afford 
that  alTiflance  -,  and  as  to  books  of  pradfice^ 
little,  but  the  common  rofine  of  bufinefs, 
can  be  leafn'd  from  them^  With  refpedt  to 
the  outline  of  our  laws  in  general,  the  bed 
book  for  ioftrudion  is  BhckJlont%  Commen- 

taries» 
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taries.  But  I  conceive^  eVeti  that  compofition, 
though  very  eiccelicnt  in  its  kind^  cannot 
convey  the  inftrudtion  M^hich  the  following 
work  is  intended  to  give^  to  thofe  <vho  have 
hot  mucb  time  to  read^  nor  the  command  of 
many  bo^ks.  The  dcfign  of  the  prefent  publt« 
cation  is,  to  enable  praflttioners  to  under* 
ftand  almoft  every  thing  neceflary  for  the 
frofecuting  and  defending  of  adlions.  I  have 
endeavoured  fo  t6  arrange  the  whok,  that 
'whenevei'  a  nice  and  difficult  cafe  occurs,  if 
an  attorney  has  any  doubts,  he  may,  in  moft 
inftances,  immediately  refer  to  a  iimilar 
point,  and  find  inftrUflions,  not  only  to  com* 
prehend  the  cafe  of  his  client,  in*  its  fulleft 
extent,  but  be  enabled  to  make  all  proper 
enquiries,  learn  how  to  frame  his  action  or 
defence,  arid  to  prepare  himfelf  with  proper 
evidence^  to  fupport  his  client's  caufe  with 
fuccefs,  fuppofing  the  cafe  is  fuch,  as  to  in* 
title  him,  juftly»  and  legally,  to  that  fuccefs« 
'Should  the  cafe  be  fuch,  as  cannot  be  fup- 
'ported,  I  truft  the  pradlitioncr  will  be  en- 
abled by  the  afiiftance  he  may  hence  receive, 
to  find  out  the  weaknefs  of  it,  and  that  he 
will  thereby  have  opportunity,  in  time,  to 
avoid  the  trial  of  a  caufe,  which  cannot  be 
fupported.  As  a  principal  means  to  obtain  fo 
defirable  an  end,  I  advife  every  attorney  to 
take  a  fullilate  of  his  client's  cafe  in  writing, 

together 
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together  with  the  proofs;  to  examine  ^t 
mofl  material  witnelSes,  before  the  com- 
mencement of  a  fuitj  or  defence  of  an  a(5lion : 
If  the  cafe  appears  a  good  one,  and  the 
proofs  clear,  let  the  client  fign  the  cafe,  and 
the  witncfics  put  their  fignatures,  to  the 
refpedive  proofs  ;  and  then,  and  not  till  iben^ 
(if  there  is  not  any  doubt,)  fue  out  procefs^ 
if  for  the  plain  tifir,  or  plead,  if  for  the  defen- 
dant *•  If  there  is  a  doubt,  it  will  be  doing 
very  right  to  take  the  opinion  of  counfel, 
with  the  utmoft  expedition*  Should  the 
caufe  be  loft,  after  all  thefe  precautions,  the 
attorney  has  his  cafe  fo  (igned,  (smd  in  fome 
inftances,  the  opinion  of  counfel,)  for  his  - 
juftification;  and  the  client  knowing  this, 
will  be  deterred  from  cafting  unjuft  reflec- 
tions. I  have  already  obferved,  that  a  party, 
in  ftating  his  cafe,  may  omit  a  material  fad« 
It  may  be  the  effedt  of  defign,  or  of  accident* 
Of  the  latter  I  will  beg  leave  to  give  an  in- 
Aance,  that  came  within  my  own  knowledge^ 
A  gentleman  of  great  honour,  and  high  re- 
putation in  the  profcfHon,  was  concerned  for 
a  defendant,  in  an  adion  oftrefpafs,  brought 
in  the  Common  Pleas.    The  client  ftated  his 

*  r  mufl  coftfefs,  in  many  ca(es  of  defence,  there  is  not  time 
fufHcicnt  to  examine  witnefTes.  But  then,  I  advife  the  attorney 
at  all  events,  to  take  the  fuUeft  inllra^ons,  and  {)roofsj  wkh 
the  names  of  witneiTes,  'from  the  client^  iigned  by  him* 

2         cafe 
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cafe  to  the  attorney.     It  appeared  to  be  a 
matter  of  importance^   attended  with  much 
difficulty.     I  wasconfulted.     The  defendant 
attended  in  perfon,  and  again  dated  his  cafe. 
I  drew  his  pleadings^    and  j unified  the  tref« 
pafs.     We  confulted  a  very  able  and  learned 
ferjeanty  on  the  cafe  and  pleadings  :  The  de- 
fendant attended  the  confultation^  and  again 
ilated   his   cafe.     The  learned   ferjeant  was 
pleafed  to  approve  of^  and  figned  the  pleas* 
Previous  to  trial ,  when  the  briefs  were  com- 
pletedj    and   delivered   to   counfel,   another 
confultation  was  had^  when   the   defendant 
again  attended.     The  whole  cafe,  pleadings, 
and  proofs,  were  taken  fully  into  confidera- 
tion.     The   counfel  had  not  a  doubt,    but 
that  a  verdiA  would  be  given  for  the  defen- 
dant.    On  the  day  of  trial,  a  very  few  mi- 
nutes before  the  caufe  was  called  on,  the 
defendant  mentioned  to  me  a  fa£t  he  had  for- 
gotten, and   never  before  communicated  to 
any  one  concerned  for  him.     That  fa<fl  va- 
ried his  cafe  fo  much,   that  his  juftification 
was  a  mere  nullity ;  yet,  he  had  a  good  de- 
fence, which  might  have  been  pleaded,  had 
%he  fa£fc  been  known  ip   time.     Fortunately 
for   him,   when   the  caufe  was  opened,  the 
plaintiff  was  defedive  in  his  firfl  proof;  we 
propofed  a  reference  of  all  matters   in  difFe- 
feoce,  (for  this  caufe  was  not  the  only  fubjedt 

of 
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of  litigation,)  the  reference  was  accepted, 
the  arbitrator  did  complete  juftice  between 
the  parties,  and  my  client  obtained  an  award 
in  hys  favour.  Accidents  of  this  kind,  will 
fometimes  happen,  which  the  moft  fkilful 
pradlitioner  cannot  guard  againft ;  but  it  is 
Yery  obvious,  that,  the  more  converfant  he 
is  in  bufinefs,  the  more  he  underftands  of  the 
pra£lice»  of  the  mode  of  profecuting  and  de- 
fending adlions,  and  the  better  he  is  ac- 
quainted with  the  Uw,  and  the  nature  of 
ihp  proofs  neccflary  to  fupport  his  client's 
cafe,  the  lefs  likely  will  he  be  to  err« 

Another  advantage  may  rcfult  from  this 
work,  in  nice  and  difficult  cafes  ;  for  hints 
may  from  hence  be  collected,  fufficient  to 
ilate  a  cafe  properly^  and  fugged  doubts,  on 
points  of  importance,  for  the  opinion  of 
counfel,  and  in  uncommon,  or  doubtful 
cafes,  every  attorney  of  honour  and  integrity, 
will,  if  poflible,  procure  fuch  opinion,  be- 
fore he  commences  an  aftion  ;  or  pleads  for 
a  defendant.  Striking  inftanccs  of  the  dif- 
ficulties and  doubts  attending  legal  proceed- 
ings, may  be  given  ;  as  for  example,  where 
the  ftatuteof  the  29th  of  Charles  the  II.  c.  3. 
called,  The  Statute  of  Frauds  and  Perjuries^ 
governs  the  cafe*  Many  promifcs  come 
within  that  aft,  and  are  rendered  void  by  it : 

Many 
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Many  cafes  have  happened,  that  at  firft  vicvf 
feemed  to  come  within  the  (latute,  and  yet, 
on  folemn  argument,  have  been  determined 
not  to  be  within  it.  Indances  of  this  kind 
are  given  in  the  courfe  of  the  work.  So  with 
refpeS  to  the  Statute  of  Limitations,  itscffedl 
and  operation,  in  adions  on  promifes,  &c« 
It  is  inconceiveable,  what  queflions  arife, 
and  how  trifling  the  circumftances  are,  which 
will  take  a  cafe  out  of  that  flatute.  Of  this 
the  reader  will  find  examples.  But  to  enu- 
merate the' many  cafes,  wherein  the  work 
may  prove  of  great  utility,  would  be  fwell- 
ing  this  preface,  to  half  the  fize  of  the  book. 
Suffice  it  to  fay,  that  the  Author's  intention 
is,  to  give  to  attornies  of  charaflcr,  fuch 
afiiilance,  as  may  procure  to  themfelvcs  much 
honour,  and  to  their  clients,  every  pofTible 
advantage. 

It  is  a  duty  incumbent  upon  me  to  hy, 
that  I  have  in  many  places,  as  nearly  as  I 
could^  followed  the  plan  of  Comyn%  ^igi^U 
thinking  it  the  bed,  but  occafionally  have 
made  confiderable  variations .  Much  hath 
been  fele<3ed  from  that  work,  but  great  ad- 
ditions have  been  made,  many  cafes  omitted 
as  not  being  law,  or  not  now  of  ufe,  and,  in 
a  great  variety  of  inflances,  obfervations  are 
made,  on  cafes  taken  from  that  learned  Au- 
thor, where  I  have  had  doubts^  &c. 

g  I  think 
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I  think  I  ought  in  jufticc  to  fay,  that  this 
digefl,  is  of  the  kind,  the  beft  book  extant. 

It  is  not  a  perfeA  work,  for  it  is  the  pro- 
duce of  an  human  being.  But  it  is  of  fo 
much  importance  to  the  profeflion,  that  no 
gentleman  at  the  bar  ought  to  be  without  it. 

I  have  called  in  the  afliftance  of  the  N^w 
Abridgment^  commonly  known  by  the  name 
of  Bacon' s,  although  chiefly  taken  from 
manufcripts  of  the  late  Lord  Chief  Baron 
Gilbert.  The  beft  book,  in  my  opinion, 
that  treats  of  the  law  of  England.  The  rea-^ 
Jons  arc  there  given,  as  well  as  the  cafes. 
With  refped  to  its  extent,  the  work  may  be 
confidered  as  a  library. 

To  enumerate  the  books  I  have  made  ufe 
of,  would  be  very  tirefome.  I  muft,  how- 
ever, fay,  I  have  not  neglected  the  late  re- 
porters. 

Obfervations  will,  occaiionally,  be  found 
in  the  work^  theeffcdl  of  my  own  experience. 

I  had  nearly  forgot  to  obfervc,  that  fome 
knowledge  of  P  L  E  A  D  I N  G,  is  eflcntially 
neceflary  to  every  attorney,  who  pays  any 
attention  to  his  own  character,  or  his  client's 

advantage. 
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advantage.  I  hope  fuch  a  fund  will  be  found 
in  the  following  work^  as  will  give  fatisfac* 
tion.  I  have  added  an  Appendix^  to  the 
fecond  volume,  containing  a  few  precedents, 
being  complete  records,  which  will  (hew  the 
nature  of  proceedings  at  law,  and  enable  the 
reader  to  comprehend  thofe  parts  of  the 
work,  which  treat  oi pleading. 

Some  may  fuppofe,  I  have  not  cited  a  fuffi* 
cient  number  of  authorities.  Where  I  have 
taken  parages  from  Comyn's  Dige/i,  and  he 
cites  many  authorities,  1  cite  him  only,  as  I 
have  endeavoured  to  avoid  prolixity;  befides, 
I  thought  it  unneceiTary,  conlideriiig  tht  plan 
and  intent  of  my  work. 

Where  there  is  only  a  few  authorities,  I 
perhaps,  give  the  books  and  pages. 

I  have  feldom  ufed  Latin  terms,  but  gene* 
rally  tranflated  them,  that  every  one  might 
underfland  what  he  was  reading.  I  truft  I 
ihall  not  be  confidered  as  too  prefuming, 
when  I  fay,  I  Batter  myfelf  the  work  will  be 
very  ufeful  to  gentlemen  at  the  bar^  as  con- 
taining multum  in  parvo. 
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I  Submit  my  work.  To  pretend  it  is  per- 
fe(ft,  would  be  higWy  abfurd.  Its  far 
from  being  fo,  but  not  for  want  of  affiduity. 
A  work  of  this  kind  mull  be  (in  general,) 
the  efFcdl  of  SeleBion.  During  the  courfe  of 
compilings  when  a  doubt  arofe,  if  I  could 
with  any  convenience,  confult  the  authori- 
ties, I  did.  Where  I  could  not,  I  made  a 
regiftcr  of  the  books  to  be  confulted,  wheii 
I  fliould  have  gone  through  the  vv:l.oleof  the 
writing  part  of  my  work.  That  regifter 
amounted  to  no  lefs  than  fcurteen  quarto 
columns,  and  I  have  examined  ail  the  autho- 
rities, therein  fpecified. 

It  is  morally  impofTible  to  form  an  idea 
of  the  pains  I  have  taken.  It  can  be  only 
done  by  fitting  down  to  my  book,  and  ex- 
amining paragraph  by  paragraph,  from 
whence  I  have  felecled,  attending  to  the  in- 
finite number  of  additions,  variations^  ob- 
fervations,  &c.  and  confidering  the  many 
cafes  I  have  omitted  to  take  from  the  Authors 
from  whom  I  have  made  my  feledtions. 

Humanum  eft  trrare. 

Any 
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Any  communicationSy  pointing  out  errors, 
or  omiflions  ihzlX  be  gratefully  acknowledg- 
ed ;  and  (hould  the  work  be  fo  favourably 
received,  as  to  call  for  a  fecond  edition,  pro- 
per ufe  (hall  be  oiade  of  the  fame,  without 
prejudice  (if  poffible)  to  the  purchafers  of 
the  firfl:  edition. 

To  a  generous  public,  I  truft  the  fate  of 
my  labours. 


N.  B.  Having  frequently  followed  Comyns^ 

his  mode  of  citing  Authors,  hath  been  fome« 
times,  (though  not  always)  adopted. 


Ca.  Part, 

Shower's  Cafes  in  Parliament, 

aCro. 

Crook  James, 

Jon, 

Sir  fViiliam  Jones. 

a  Jon, 

^  Tbo.  Jones, 
0  Modern. 

Mod.  Ca. 

2  MoJ.  Ca, 

8  Modem. 

RoL 

Roll's  Reports. 

RoL  p,  L 

the  abridgment. 
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LORD  Coie,  in  his  Commentary  oa 
Littkton^  285.  If.  and  2  Inftitute  40. 
defines  an  a&itm  to  be  a  lawful  demand  of  a 
man's  right. 

In  life,  liberty,  and  eftate,  every  one  (who ' 
hath  not  forfeited  them)  hath  a  property,  and 
a  right ;  and,  if  they  are  violated,  the  law 
gives  an  adion  to  redrefs  the  wrong,  and  pu* 
nifli  the  wrong-^doer. 

According  to  Lord  Coke  in  his  Commen* 
tary,  284.  b.  there  are  two  kinds  of  a<ftions, 

PLACITA  CORONjS  tt  CIVILIA,   /.  C.  PLEAS 

of  the  CROWN,  and  civil  actions.  Pleas 
of  the  Crown,  are  thofe  which  concern  ofFen* 
ces  committed  againft  the  Crown  and  dignity 
of  the  king;  id  other  words,  againft  the 
public  peace  and  good  order  of  fociety.  It 
is  not  oar  intent  to  treat  here  of  Pleas  of  the 
Crown,  as  almoft  every  thing  necefiary  for 
the  pradtationer  (with  many  ufeful  prece- 
dents) may  be  found  in  the  Craufn  Circuit 
CpmpanHfi. 

Civil  ASiions  are  df  three  Sorts ;  Real^  Fer^ 

Jonal^  and  Mixed. 

Rial  Actions  are  not  the  object  of  this 
work  J  but  yet  it  may  be  proper  to  mention 
die  nature  of  thetn,  to  enumerate  their  fpe- 

VoL«  L  B  ales. 
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cicsp  and  then  to  refer  to  authors  who  treat 
upon  the  fubjedt. 

Thefe  real  a<flion$>  or^  as  they  are  called 
in  ih^  Mirror^' (c.  2.  f.  6J)  feodai  adtions, 
which  concern  real  property  only,  are  fuch, 
whereby  the  plaintiff,  (in  theie  adions  called 
thedemandanty)  claims  title  to  have  lands,  or 
tenements,  rents,  commons,  or  other  heredi- 
taments, in  fee^fimple,  fee-tail,  or  for  term 
of  life.  By  thefe  adtions  formerly,  all  dif- 
putes  concerning  real  edates,  were  decided  i 
but  they  are  now  pretty  generally  laid  aiide, 
in  pradtice,  upon  account  of  the  great  nicety 
required  in  their  management,  and  the  in« 
convenient  length  of  their  procefs  i  a  much 
more  expeditious  method  of  trying  titles^ 
having  been  introduced,  by  other  adtions^ 
perfonal  and  mixed. 

•Every  real  ^&\on  is  pojefforyt  wz.  of  his 
own  pofieffion,  or  feiiin  ;  or  aunctfirel^  viz. 
of  the  polTefiion,  or  feifin  of  his  anceftbr« 
And  real  adtions  auncejirel^  are  p^^Jfory^  viz. 
when  the  anceftor  dies  in  pofleflion,  and 
the  land  defcends;  or  rightful^  when  only 
the  rigbt  defcends  from  the  anceftor. 

REAL  ACTIONS  arc, 

/.  Writs  of  right. 

//•  JVrits  of  entry ^  nvbich  lie  in  the  per ^  the 

per  Gf  rw,  and  the  pojl. 
JXf.  fVrits  aunie^rel  p^jejbry. 

L  Writs  of  rigbt 9  are  either j 

1 .  Thofe  properly  fo  called,  or, 

2.  Tjiofe  in  nature  of  a  writ  of  rigbt^ 

2  !•  Thofe 
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I.  Tboje  properly  fo  called  are, 

m 

I.  Kightpafent,  which  lies  by  a  tenant 
in  fee,  forlands^  and  tenen^ents  only;  and 
18  to  be  direded  to  the  lord^  or  bailiff  of 
the  manor^  of  which  the  land  is  held,  cocn- 
maoding  him  to  do  right  in  his  court. 

a.  Right  guia  ihminus  remifit  curiam^ 
where  upon  fuch  a  fuggeftion,  the  writ  is 
direded  to  the  (heri^  returnable  in  the 
common  pleas. 

3.  Pratipe  in  a^ite,  which  rouft  be  re- 
turned in  the  comn>on  pleas^  where  the  land 
is  held  of  the  king  in  catite. 

4.  Right  in  London,  when  the  lands  lie. 
in  London. 

5.  Right  of  advowfon,  which  lies  for  an 
aivow/bnf  by  him  who  hath  the  fee. 

6%  Right  ^  rationabili  parte,  which  lies 
by  one  parcener,  ^c.  in  fee,  againft  theother, 
who  enters  into  the  whole. 

7*  Right  of  dower,  which  lies  to  the 
heir  or  feoffee  of  the  hu(band,  to  do  right 
in  his  court  to  the  wife,  when  (he  has  had 
ohly  part  of  her  dower. 

8.  Right  clofe  for  lands  in  ancient  demefne, 
which  are  pleadable  only  in  the  court  there. 

2.  ^bofe  in  the  ftattnreofa  writ  of  right  are, 

1.  Right  ttpdn  a  diffjaimer,  which  lies  by 
the  lord  for  (he  land  which  the  tenant  dif* 
claims  to  hol^  of  him. 

2.  De  rationaAshb^s  divifis,  which  lies 
for  dividing  lands  by  nietcs,  between  two  ad* 
JQiniog  vills. 
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3«  Right  of  warJ^  which  lies  for  the  lordf, 
where  bis  tenant  dies  m  his  homage^  and  a 
ftraoger  feizes  the  body^  or  land  of  the  ward. 

4«  Of  cujloms  and  firvias^  which  liea^ 
for  the  lord,  when  his  tenant  deforces  him 
of  his  rent^  or  otber-ferv'ices. 

5«  Cejkvii^  which  lies  by  the  ftatute  of 
Wefiminfier  %.  c.  zi.  for  the  land  where  the 
tenant  ceafes  two  years,  and  there  is  not  any' 
4iftreis  for  the  ler vices » 

6.  Efcbeat^  which  lies,  when  a  tenant  ia 
fee  dies  without  heirs. 
.  7.    Natho    babtndoj    which     lay    for    ar 
villein,   by  him   who  had  the  inheritance/ 
when  the  villein  fled  out  of  the  manor.  * 

8.  ^0  jure^  which  lies  by  him  who  ha» 
the  fee-  in  the  land,^  againft  him  who  claims 
common  there. 

9.  SeSa  ad  mokndinum^  which  lies  fqr 
refpfing  to  grind  at  his  mill,  as  he  ought  by 
tenure  or  prefcrlption. 

10.  Ne  injufie  vexes^  which  lies  for  a 
tenant,  when  the  lord  without  coercion  hatb 
£tifin  of  greater    fervices. 

n.  Writ  of  mefne,  which  lies  for  the 
ttnzntipar-  avails  to  be  acquitted  when  he 
is  diftrarined   by  the  lord  paramount. 

1 2 .  Dower  unde  nihil  babet,  which  lies  by 
the  wife  for  hcf  dower. 

13.  ^uod  permittat,  which  lies  *  to  havc^ 
common,  reipove  a  nuifance,  Q^c. 

14.  Formedon^  which  lies  ibr  tenant  iiy 
tall,  and.  may  be  i»  def cinder ^  in  remainder^ 
or  in  re-merter, 
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//.  Wrks  of  entry ^  wbkb  He  in  tie  p^r,  tie 
.   fer  &  cui,  or  the  poft^  are 

-!:•»   tJpon  jyjfeifin. 

z.   Upon  intrufion. 

'  3«  -  JJpon  alienatiori. 

I.  Vpondijfetfin^  they  arc^ 

'  11  In  the  quibus^  or  in  nature  of  an  aflize. 

2.  In  the  per^  when  the  tenant  claims  bj 
hioi  who  made  the  difTeiiin. 

3.,  In  the  per  and  cui^  when  he  claims 
in  the  fecond  degree. 

4*  In  the  po^^  when  he  claims  after  all 
the  degrees. 

a*  Upon  intrufion^  they   are,  ^ 

I  •  When  any  intrudes  after  th6  death  of 
the  particular  tenant. 

2 .  Or  intrudes^  or  detains  after  a  term  eacpir- 
ed,  vifhich  is  called  adierminum  qtu  pretctriiU 

3 .  Or  detains  land  given  caufi  matrimonii 
pralocuti. 

$•  Vpon  alienation^  they  are, 

I.  By  a  perfon  incapable;  as  an  ideot, 
infant,  &r.  dum  non  fuit  compos  mentis^  and 
dumfnit  infra  atatem. 

d«  By  a  particular  tenant,  ad  communem 
legem ^  which  lies  after  the  death  of  the  te* 
nant.  By  ftatute,  as  in  cafu  provifo^  by  the 
ibtttte  of  Gloucefter^  c.  7.  in  the  life  of  . 
the  tenant  in  dower,  and  />r  confmili  cafu^ 
by  the  ftatikte  of  Wefmin^er^  2.  c.  24. 
ia  the  life  of  any  other  particular  tenant, 

3.  By  thehufbaodof  his  wife's  eftate  i  zs,cui 
in  vita.  Sur  cui  in  vita  i  for  the  heir  of  the 
wife.  Cui  ante  divortium.  Surcuiant-edivortium. 

B  3  ///.  Writs 
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III.  Writs  auMcefirdpoffeJfory  are, 

1.  Mort  d'anceftor^  which  lies  when  the 
immediate  anceftor  dies  feifed,  and  a  flranger 
abates. 

2.  Aiel^  which  lies  for  the  heir  upon,  aa 
abatement,  after  the  death  of  the  gran  df at  her  • 

3.  Bejaiel^  which  lies  after  the  death  of 
ihe^reat  grandfather. 

'  4.  Cofinage^  upon  the  death  of  any  col- 
lateral coufin. 

5.  Nuper  ohiit^  which  lies  when  one  par-* 
cener,  after  the  death  of  the  anceftor,  enters 
and  ou  (Is  the  other. 

As  few  of  thefe  adions  are  now  in  ofe,  and 
thofe  few  that  are,  but  feldom  ocdur,  we, 
for  the  fake  of  concifenefs,  omit  to  treat  of 
them,  but  refer  our  readers  to  Booth  on  Real 
Anions,  Fitzberberfs  Nature  Brevium^  and 
C0)»yAV  Digeft,  title  A&ion,  vol.  i.fo.  116, 
b.  which  refers  to  the  different  parts  of  Fitz^ 
btrbtrt^  where  the  refpedive  fubjeds  are 
treated  of,  and  much  ufeful  information  may 
be  found. 

PERSONAL  ACTIONS. 

Perfonal  aSiions  arc  fuch  as  concern  the 
perfon  only,  by  which  nothing  but  damages 
can  be  recovered.     Brazen  102. 

A"ording  to  Mv.  }\i(i\Qc  Blackjlone^  in 
hih  Commentaries^  3.  vol.  117.  perfonal  w^ 
tions  are  fuch,  whereby  a  man  claims  a  debt^ 
or  perfonal  duty^  or  damages  in  lieu  thereof  1 
and,  likewife,  whereby  a  man  claims  ^fatif^ 
faSlion  tn  damages^  for  fome  injury  done  to  his 
perfon  or  property.     The  former  are  fkid  to 

be 
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be  founded  on  contrasts^  tlic  latter  upon  torts 
or  wrongs.  Of  the  former  nature  are  all  ac- 
tions upon  debt^  or  promifes  \  of  the  latter, 
all  adions  for  trefpaflTes,  nuifances,  aiTaults, 
defamatory  words,  and  the  like. 

It  may  not  be  improper  here,  to  obferve, 
that  fome  per  final  actions  die  with  the  per- 
fbn,  and  confequentiy  cannot  be  profecuted 
by  the  reprefencative. 

At  the  common  law,  an  executor  or  ad- 
tniniftrator,  had  not  an  adion  for  a  wrong 
done  to  the  teftator,  or  inteftate  in  his  life; 
as,  {oT  z  trejpafs  in  taking  his  goods,  &r. 
But  now,  by  the  ftatute,  4  Ed.  3.  c.  j.  an 
executor  (hall  have  an  adion  for  a  trefpafs  to 
the  teftator  in  his  life  time. 

At  common  law,  an  executor,  &e.  had  not 
an  aiStion  founded  upon  a  matter,  in  the  pri- 
vity of  the  teftator,  &c.  as  account,  Co. 
Lit.  89.  A.  2  Injli  404.  Yet  by  the  ftatute,  13 
Ed.  I.  Wejim.  2.  c.  23.  an  executor  (hall 
have  an  adiion  of  account  with  his  te(tator. 

By  the  (latute  of  25  Ed.  3.  r.  5.  thp 
executor  of  an  executor  (hall  have  an  adion 
of  debt,  account,  trefpafs,  &c.  as  well  as  the 
tc(lator. 

And,  by  the  fiat.  31  EJ.  3.  c.  it.  Ad- 
miniftrators  may  have  the  fame  adions  to 
demand  or  recover,  as  executors.  And  there- 
fore now,  an  executor  or  admin idrator  (hall 
have  trefpafs  or  trover^  for  the  goods  of  the 
teftator,  &c.  taken  in  his  life  time :  an 
ejciflment,  for  ejedling  the  teftator :  tref- 
pafs for  taking  away  the  grafs,  growing  upon 
the  land  of  the  teftator,  ^c.  R.  i  Fent.  187* 
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I,  by  the  equity  of  tbisftatute,  an  executor 
or  adminiftrator  fliall  bave  e^rery  adioh  for 
a  wrong,  done  to  the  perfonal  eftate  of 
his  teflator,  tSc.  He  (hall  have  debt  upon  the 
ftat.  of  I  Ed.  6.  c.  13.  Jbr  not  fetting  oat 
tithes.  So  debt  will  lie  upon  a  judgment 
againft  an  executor,  or  adminiftrator^  upon  a 
fuggeftlon  of  a  devaftavit.  If  this  is  proved, 
the  rcprefentative  becomes  perfonally  li^ble.^ 
and  the  judgment  is  not  againft  the  afl*et$. 

The  executor,  &c.  (hall  have  a  quare  im-- 
fedit^  for  a  difturbance  in  the  life  time  oi  the 
teftator,  (Sc.  Alfo  an  adion  upon  the  cafe^ 
againft  the  (herjifF,  for  an  efcape  of  one  taken 
for  debt  1  or,  for  not  returning  his  writ,  and 
paying  money  levied  upon  z  fieri  facias.  So  for 
talfe  return,  that  he  had  not  levied  the  debt. 

An  executor  may  fue  for  an  efcape  of  one  tak- 
en in  execution  upon  a  judgment  by  the  plain«« 
tiiF,  as  adminiftrator«   Godb^  262.  i  Ro/.  276, 

But  even  (ince  thefe  ftatutes,  an, executor 
or  adminiftrator  cannot  have  an  aAion  for  a 
Vrong  to  the  ferjon  of  the  teftator,  &c.  as 
for  a  battery,  imprifonment,  &c.  nor  for  a 
prejudice  to  the  freehold  of  the  teftator,  (^c« 
as  trefpafs,  wherefore  he  cut  and  carried 
away  the  grafs,  for  it  is  parcel  of  the  free* 
held,  I  Fent.  iBy.  But  we  conceive  he 
might  maintain  trover,  as  it  coj^|ini»ed,  when 
cut,  the  property  of  the  teftator,  &c. 

The  mzKim,  a  ff  io  perjbnahsmaritur  cum  per'^ 

Jbna,  is  not  generally  true,'and  much  lefs  i/m« 

verfally  fo.    Fide  the  cafe  of  Hamhly  &al.q/^ 

jfigneesoi  Moon 9  v.  Trott.  Admor^  Cov^p.  371^ 

&  feq.  where  the  fubje^  is  fully  cpofidpred. 
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Wc  think  it  will  not  be  amifs  here,  to 
obierve,  that  all.  civil  injuries  are  of  two 
kindSt  the  one  without  force  or  violence,  as 
flander,  or  breach  of  contract;  the  other 
coupled  with  force  and  violence,  as  batteries, 
or  falfe  imprifonment.  The  latter  fpecies 
have  a  degree  of  criminality  in  them,  being 
alwajs  attended  with  fome  violation  of  the 
peace;  for  which,  in  ftridncfs  of  law,  a 
fine  ought  to  be  paid  to  the  king,  as  well  as 
private  fatisfadion  made  to  the  party  injured. 
This  ^iftindlion  of  private  wrongs,  into  in- 
juries with  and  without  force,  runs  through 
all  the  variety  of  this  fpecies  of  adtion. 

The  objects  of  tbefe  a<ftLons  are,  to  procure 
redrefs  for  injuries  affecting  the  rights  of 
ferfonSy  and  the  rights  of  things. 

The  rights  of  perfons  are  abfolute  and  re^ 
htive. 

The  ahjblute  are  fuch  as  belong  to  private 
men,  coofidered  nxerely  as  individuals ;  and 
relative,  which  are  incident  to  them  as  mem«» 
bers  of  fociety,  and  connedled  to  each  other 
by  various  ties  and  relations* 

The  abfolute  rights  of  each  individual,  ar6 
the  right  of  perfonal  fecurity,  the  right  of  per* 
ibnal  liberty,  and  the  right  of  privsite  property. 

With  refpedt  to  injuries  affediinjg  the 
relative  rights  of  perfons,  thofe  perfons  may 
be  clafled  under  the  four  following  relations ; 
hoiband  and  wife ;  parent  and  child  %  guardian 
and  ward  I  mailer  and  fervant.  As  the  follow- 
ing work  is  chiefly  intended  for  praSlice,  not 
peculation  only,  and  the  diviiions  are fo  arrang- 
ed as  to  aniwer  that  purpofe,it  is  unneceiTary 

to 
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to  treat  of  the  various  injuries  that  may  be 
ci&rcd  to  thefe  refpedive  rights,  in  aa  ana- 
lytic fornt.  For  this  wc  refer  te  the  third 
volume  of  Blacifione" s  Commentaries. 

* 

MIXED  ACTIONS. 

MixEi?  ACTIONS  arc  thofe  in  which  the 
freehold  is  recovered,  and  alfo  damages,  Co. 
Lit.  284.  b.  According  to  Blackjione  in  his 
Commentaries  3  vol.  118.  they  are  fuits  par- 
taking of  the  nature  of  the  other  two,  where- 
in fome  real  property  is  demanded^  and  alfo 
perfonal  damages,  for  a  wrong  fuftained.  As 
for  inftance,  an  adion  of  wajte^  which  is 
brought  by  him  who  hath  the  inheritance,  in 
remainder  or  reverfion,  againft  the  tenant 
for  life,  who  hath  committed  wade  therein^ 
to  recover  not  only  the  land  waded,  which 
would  make  it  merely  a  real  action  ;  but 
alfo  treble  damages,  in  purfuanceof  theftatute 
of  Gioucejier^  6  Ed.  i.  r.  5.  which  is  ^per^ 
fonat  recompence,  and  fo,  both  being  joined 
together,  denominate  it  a  mixed  adion* 

An  allize  of  novel  dijfeifin  is  a  mixed  ac- 
tion. So  quare  impedit^  &  darrein  pre- 
fen t men t.  Curia  c/audenda,  which  lies 
again  ft  the  tenant  of  the  freehold,  for  not 
incloiing  his  land,- to  the  nuifance  of  the 
plaintiff;  and  the  judgment  {hall  be,  that  he 
inclofe  the  land,  and  render  damages,  ff^ar^ 
rantia  cbarta^  in  which  the  plaintiff  (hall 
have  judgment  for  the  warranty,  and  alfo 
for  damages.  So  a  writ  of  annuity,  and  an 
ejeSlioneJirmte,  arc  mixed  aft  ions. 

Wc 


We  (hall  now  confider 
/.  Who  may  Sue. 
II.  Who  cannot  Sue. 
HI.  Who  may  be  Sued. 

I.  Who  may  Sue. 
1.  Hbe  King.  "^ 

The  kiDg»  though   he  is  the  chief  and 
bead  of  the  kingdom,  may  fue  as  demandant^ 
as  in  a  right  of  advowfon  ;  in  an  attaint ;  in 
debt  %  in  deceit  to  reverfe  a  fine  of  land,  in 
antient  demefne  $  in  a  writ  of  error ;  in  a  writ 
of  ef cheat ;  in  a  quare  impedit ;  in  quare  in^ 
cumiravit ;  in  a  writ  of  right ;  in  a  Jcire 
facias  ;  in  trejpafs  for  his  goods  and  chat* 
tcls,  or  quare  claufum  /regit ;  in  a  writ  of 
ward.     So  the  king  may  fue  in  chancery,  for 
a  matter  in  equity.     But  the  king  cannot 
have  an  adlion,  except  when  the  principal 
caufe  of  adion  belongs  to  the  king ;  for  upon 
the  peace  broken,  or  any  wrong;  done  prin- 
cipally to  another,  the  king  (hall  fue  only  by 
indictment  -,    or  by   information,    or  other 
matter  of  record.     So,  for  an  offence,  or  con- 
tempt again  A  any  ftatute,    the  king  can  fue 
only  in  an  adtion   by  qui  tarn,  &c.     And  a 
declaration,  for  the  king,  ought  regularly  to 
be  in  the  name  of  the  attorney  general.    Yet 
if  it  be  in  the  name  of  the  king  himfelf,  as 
coram  domino  rege,  venit  dominus  rex^  &c. 
it  is  good.     The  king  of  another  kingdom, 
may  maintain  an  adlion  in  the  king's  bench, 
or  other  court* 

Not 
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Not  cboofing  to  burthen,  this  wbrk 
with  ionumerable  references^  we  refer 
only  to-  Com.  Dig.  vol.  j .  fo.  •  1 1 3,  •  tSc. 
where  references  will  be  found  to  approved 
authors,  in  fupport  of  the  above  portions. 
We  (hall  in  general  purfue  *the  fame  method 
in  the  future  part  of  this  work* 

,  2.  Tibe  ^een^ 

#  ■  ♦  "        ■  * 

The  queen  of  England  may  fuc  by  writ^ 
without  naming  the  king.  As^  in  a  parco 
fraSJo^  a  quare  impedit^  &€.  And  if  tb? 
ground  of  the  adtion  by  the  queen  be  ^  breacF| 
of  the  peace,  the  writ  fliall  fay,  put  by 
pledges^  &c.  A.  that  he  be,  (Sc.  to  anfwer  as 
weir  to  us,  as  to  Charlotte^  queen  of  Great 
Britain  9  &c.  The  queen  may  exhibit  .ai| 
Rnglijb  bill  in  chancery  by  wayof  information^ 
by  her  attorney  general^  to  infofce  or  confirm 
%  decree.  The  queen  in  an  adtion  by  berfelf 
iball  not  find  pledges ;  nor  £ball  (he  >  h% 
amerced,  if  there  be  judgment  againil  her^ 
Vide  Com.  Dig*  1  vol.  114.  . 

%.  A  Common  Per  [oh. 

The,  Prince  of  JVaies  may  fue  by  writ,  fo 
every  other  fubjedt  of  the  king,,  who  is  not 
under  any  illegal  impediment.     Vide  a  Infik 

S5>  5^«  So  ^^  ^l^^'^  friend*  A*  body 
politic,  fole,  or  Aggregate,  fpiritual,  or  tem*» 
porah  So  an  ideot,  lunatic^  &Cm  (hall  foe 
in  his  own  name.  For  this,  there  are, the 
authorities  oi  Popb^m  141..  i  Brovfnfow  igy^ 
But  I  would  not  adviie  any.praiftitionei^  to 
fo^for  fuch,  withput  the  engagement,  as 
I  well 
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well  as  authority  of  fome  cQfpoofible  relation 
or  friend,  andunlefs'the^ground  of  the  ac 
tioo  be  indifputably  clear* 

The  inhabitants  of  an  hundred  may  have 
4ebty  or  a  Jcirejaciai  upon^  judgment  for 
them*  in  an  adion  againft  the  hundred  for 
coils ;  for  the  (latute  which,  enables  them  to 
be  fued,  enables  them  to  fue  for  cofts,  if 
^e  ju4^qient  be  for  them^.  ^«  Cam.  Dig* 
I  voL  114.  A  foreign  trading  company  (as 
the  Dutch  Weft-India  company)  may  fue  by 
their  name  of  reputation.  Dutch  JVeJi-IndiA 
company  v.  Henri jues.  Micros,  11  Geo^ 
Strange^  6j2* 

//.  fVho  cannot  Sue. 

A  perfon  outlawed,  cannot  fue  in  his  own 
right,  though  he  miy  as  executor  or  admi^^ 
niftrator.  A  perfon  attainted  of  treafon,  or 
felony,  or  attainted  in  a  pramunire,  canDot 
fue ;  nor  an  alien  enemy, '/;  e.  whilft  the  ftates 
are  at  war;  but  courts  of  juflice  do  not  now 
give  encouragement  to  the  lad  objeAion, 

A  feme  covert  cannot  fue  alone,  unlefs  ja 
London^  in  the  courts  there,  when  (he  is  a 
fole  merchant,  or  trader.  A  perfon  excom« 
municated  cannot  fue,  either  in  his  own  right, 
or  as  executor  or  adminiftratqr,  but  a  corpo- 
ration aggregate  may  fue,  although  the  mayor 
be  excommunicated.  A  popifh  recufant 
convid,  is  quqfi  excommunicatus  by  the  flat. 
3  y^^*  !•  "^*  4-  3i"d  confequently  under  the 
fame  difability,  as  a  perfon  excommunicated^, 
Vide  Com.  Dig.  i  n)ol.  6-1^6.  Thefc  difabi* 
lities  arc  pleadable  in  abatement i 

III.  Wb9 
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III.  fFb0  may  be  Sued. 

!•  The  .King. 

Until  the  time  of  Ed.  1.  The  king  might 
have  been  fued  in  all  a£lions»  as  a  common 
perfon  i  and  the  form  was^  comtftand  Henry 
bing  of  England^  &c.  But  now,  no  one 
ean  have  an  action  againft  the  king  ;  but  one 
(hall  be  put  to  fue  to  him  by  petition.  So 
no  one  can  vouch  the  king ;  for  that  is  in 
the  nature  of  an  action.  So  if  a  fine  be  levied 
bj  the  king  of  lands^  it  ihall  not  be  by  writ 
ofcovenant^  but  by  render.  Fide  i  Com. 
Dig.  115. 

2.  Tbe  ^een. 

She  may  be  fued  without  the  king,  her 
hufbandy  in  all  adions  i  for  (he  is  a  perfon 
foie^  by  the  common  law.  She  may  be 
vouched*  The  queen  dowager  may  be 
fued  by  a£tion^  without  fuing  to  her  by  pe-» 
titioft.    Id.  lb. 

3.  A  Common  Perfon. 

The  Prince  of  Wales  may  be  fued  by  writ* 
l*ieoIars  Digeft.  /.  4,  c.  2.  feB.  4.  And 
every  fubjedt  of  the  king,  ecclefiailical,  or 
temporal^  man  or  woman  i  though  he  be 
conviAed  or  attainted  :  but^  if  in  cuflody,  he 
ought  not  to  be  charged  without  leave  of  the 
courts  or  of  a^  judge  at  his  chambers.  Mae^ 

d9natd"s 
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dindUts  cafe,  (1747)  FoJier6i.  If  a  perfoa 
attainted  of  high  treafon  is  charged  in  cuftody, 
in  a  civil  adion,  by  leave  of  a  judge,  there 
cannot  be  a  motion  to  difcharge  bitn  from 
cttftody,  on  the  king's  pardon,  upon  condi-^ 
tion  of  tranfporting  himfelf :  the  firft  (lep 
muft  be,  to  move  to  difcharge  the  judge's  or- 
der.    Same  cafe,  i  Wiljon^  217. 

Though  a  perfon  be  deaf,  dumb,  or  an  ide- 
ot,  he  may  be  fued.  So  fay$  the  common  law, 
but  I  do  not  know  how  an  ideot  is  to  plead, 
nor  do  I  fuppofe  a  court  would  eftabliih  a 
judgment  by  default.  The  fame  may  be  faid 
of  perfons  non  compos  mentis^  and  lunatics. 
Perfons  outlawed,  excommunicated,  and 
popi(h  recufants  convidt,  may  be  fued.  S9 
may  infants  in  many  cafes,  fo  may  every 
body  politic,  fo  may  an  alien  born,  fo  may 
feme  coverts,  but  their  hufbands  ought  to 
be  made  defendants  with  them.  Vide  i  Com. 
Dig.  lis. 

An  jiff  ion  Joes  not  He  before  a  Caufe  of  Ac^ 

tion  accrued. 

The  defendant  may  pkad  in  abatement, 
if  the  count  (hews  a  demand,  before  caufe  of 
adion.  As,  in  zfcire  facias  by  an  admini^ 
flrator,  tefted,  12th  Feb.  the  defendant  upon 
fiyer  gf  the  adminiftration,  which  is  dated 
the  26th  March  afterwards,  miay  plead  in 
abatement,  that  the  adion  was  fuqd  before  a 
.caufe  of  action.  So  in  an  aiTutupfit  upon  a 
promife  to  pay  within  feven  years,  brought 
before  the  foven  years  expired.     In  debt, 

before 
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t>ePore  the  day  of  payment  incurred,  tn 
debt  by  an  adminiftrator,  2d.  of  Aprils  and 
the  adminiftration  is  granted  the  nth  of 
May  afterwards.  In  a  quare  impedit  upon  a 
writ  tefted  the  9th  of  May^  and  alledges  the 
pfefentation  aad  refufal  the  29th  of  May  af- 
terwards. In  debt  upon  obligation^  before 
the  day  of  payment  by  the  condition.  Son 
in  debt  againfl:  an  adminiftrator,  it  m^y  be 
pleaded  in  abatement^  that  the  writ  was 
tefted  before  adminiftration  granted.  So  in 
debt  againft  an  executoj:,  that  the  teftator 
was  alive  at  the  time  of  the  writ  purchafed. 
In  debt  againfl:  an  heir^  that  his  anceflor 
was  alive  the  day  of  the  original  purchafed. 
I  Com.  Dig.  40. 

^  If  the  defendant  does  not  plead  in  abater 
tnent^yet  if  it  appears  upon  the  record^  it  may 
be  moved  in  arreft  of  judgment,  or  affigned 
for  error;  as  in  debt  upon  an  obligation  pay- 
able at  Michaelmas,  and  the  original  was 
tefted  the  1 5th  of  September,  returnable  on 
the  oBave  of  St.  Michael.  And  becauie  the 
original  was  tefled  before  the  caufe  of  aftion^ 
the  judgment  was  reverfed,  Croke  Eliz.^^z^. 
Vide  I  Leonard  186.  So  in  ajfumpjit,  where 
the  plaint  was  entered  the  i6th  of  May^oxiz. 
promife  upon  the  4th^  to  pay  the  19th  of 
May.  So^  where  the  plaintiff  declared^  that 
the  defendant  on  the  23d  of  December  pr^*« 
mifed,  where  it  appeared^  that  the  promife 
was  made  on  the  23d  of  December,  to  pay 
the  23d  of  January.  So  where  the  defend- 
ant promifed  to  pay  y>Jhillings  a  year  for  a 
honfe,  and  the  plaintiff  demands  45  ^/iASw^/ 

for 
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fo^  a  yiear  and  an  half;  for  he  cannot 
demand  for  a  year  and  an  half;  becaufe  it  is 
payable  annually  \  and  if  entire  damages  are 
given^  it  i3  void  for  the  whole.  In  this  cafe 
the  fpecial  promife  was  flated,  but  if  the 
plaintiff  had  declared  generally  for'  ufe  and 
occupation,  and  recovered  the  year  and  half's 
rent^  it  would  have  been  welK  In  debt 
upon  a  bond  for  performance  of  covenants ; 
if  a  breach  be  afHgned  for  a  time  after  the 
action  commenced,  (the  a£tion  being  by 
briginal  writ,  &c«)  it  will  be  bad*  So 
in  covenant  by  an  afTignee,  he  cannot 
recover  for  a  breach  before  the  aflignment. 
So  in  trefpafs  for  taking  of  tithes,  which 
the  plaintiff  claims  in  I'ight  of  his  wife ; 
if  upon  the  evidence  the  taking  appears 
before  the  marriage,  the  plaintiff  (hall  be 
nonfuited.  But  in  fuch  a  cafe,  hutband 
and  wife  may  join  iii  the  adtion^  and  lay  the 
taking  to  have  been,  whilft  the  wife  was 
fole.  So  in  an  adtion  upon  the  cafe,  for  a 
malicious  profecution  by  indidlment,  upon 
which  he  was  acquitted  upon  the  13th  of 
November 9  where  the  memorandum  was 
Heretofore  to  wit  of  the  term  of  St.  Michael^ 
which  relates  to  the  firft  day  of  Michaelmas 
term,  viz.  6th  November^  and  therefore  the 
bill  was  before  the  caufe  of  adtion^  But  in 
the  King^s  Bench,  the  declaration  may  be  of 
a  particular  day,  and  in  the  Common  Pleas  of  a 
particular  return  after  the  caufe  of  adtion 
accrued,  and  then  it  will  be  good. 

In  an  information  for  ufury  in  Micbaelmat 
ternr^  the  defendant  pleaded  that  before  the  ex^ 

Vo*^  I.  C  bibitini 
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bibiting  of  this  Information^  to  wit  in  tbisfamw 
Michaelmas  term^  another  perfon  exhibited 
another  information  for  the  fame  offence, 
and  had  judgment  thereon ;  the  plea  was  ad- 
judged bad  ;  for  both  the  informations  were 
at  the  fame  time :  fo  where  a  bill  was  entered 
to  be  filed  on  a  day  before  the  caufe  of  ac- 
tion, after  error  brought  for  this  caufe,  the 
court  would  not  amend  the  entry,  that  it 
might  be  according  to  the  judgment ;  and  it 
was  held  that  this  error  was  not  aided  by  the 
fiat.  1 8  Eliz.  c.  1 4.  after  verdidt,  though  the 
want  of  an  original  would  have  been  aided : 
but  we  are  flrongly  inclined  to  think,  that 
the  liberality  of  the  courts  of  law  now,  in 
favour  of  right  and  juftice  is  fuch,  that  they 
would  allow  an  amendment,  upon  payment 
of  cofls. 

If  procefs  is  returnable  after  the  caufe  of 
a^ion,  though  it  bears  tefte  the  lafl  day  of  the 
preceding  term,  which  was  before  the  caufe 
of  adion,  it  is  not  error.  So,  if  the  latitat  be 
tefled  before  the  caufe  of  adion,^  if  the  plain- 
ti£F  does  not  declare  before.  The  author  re- 
members a  caufe  (wherein  he  was  concerned) 
tried  before  Mr.  Juftice  Blackfione  at  Maid-' 
fione^  fome  years  fince,  for  an  infringement 
of  the  right  of  the  proprietors  of  the  Gravtf^ 
end  ferry.  There  was  not  any  evidence  of 
an  offence  committed,  before  fervice  of  the 
writ ;  but  after  fervice,  and  before  declaration 
delivered*  An  objedion  was  taken,  the  point 
referved  for  the  confideration  of  the  Court 
of  King's  Bench,  the  evidence  received,  and 
a  verdidt  for  the  plaintiffs.     The  Couj t  on 
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motion  held  it  fufficient,  to  fupport  the  veN 
didt.  The  writ  is  merely  to  bring  the  defend-:* 
ant  into  court.  If  a  declaration  in  ejedtment 
as  of  Trinity  term>  be  delivered  before  the 
eflbign  day  of  Michaelmas  term^  and  the  de- 
mifc  be  laid  on  the  25th  of  June,  after  the 
expiration  of  Trinity  term,  it  is  immaterial, 
for  if  judgment  goes  by  default,  there  is  not 
any  one  can  take  advantage  of  it;  if  the 
tenant  appears  he  mud  enter  into  the  com- 
mon rule  to  confefs  leafe,  entry  and  oufter, 
when  the  iflfue  is  made  up,  as  of  Michaelmas 
term»  by  the  attorney  for  the  lefTor  of  the 
plaintiff,  upon  the  plea  of  not  guilty,  the  only 
plea  the  tenant  can  plead,  and  then  the  de<» 
mife  appears  to  be  before  the  fuit  is  commen-* 
ced,  for  the  declaration  ferved  was  merely  in 
the  nature  of  procefs,  to  bring  the  tenant  into 
court,  and  does  not  appear  upon  the  record^ 
any  more  than  a  bill  of  Middle/ex  or  latitat. 

In  covenant  by  the  heir,  if  the  breach  be, 
that  there  was  not  any  repair  fuch  a  day,  nor 
ten  years  before,  which  goes  to  the  time  of 
his  anceftor,  it  is  not  error;  for,  out  of  repair 
at  that  day,  is  all  that  is  material,  and  the  ten 
years  before,  frivolous.  So,  if  the  plaintiff 
alledge  a  matter,  which  (hews  the  adtioa 
brought  before  a  caufe  of  adion  accrued, 
which  is  not  relied  upon,  but  the  defendant 
pleads  over,  and  iiTue  is  joined  upon  a  colla- 
teral point,  it  will  not  be  error.  Fide  i  Com. 
Dig.  117,  Gfr. 

It  is  reafonable  that  in  all  cafes  the  plain- 
tiff (hould  give  defendant  an  account  of  the 
particulars  of  his  demand,  and  the  court  may 
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Aay  proceedings  ttll  it  is  done.  3  Burr.  tjS^^r 
If  an  aA  of  parliament  fays,  no  procefs  (hal! 
iflue,  until,  &(:.  fhe  court  will  not  quaCh  the 
procefs  upon  motion,  but  order  defendant  ta 
plead  the  matter.  If  the  ad  fays  the  procefs 
ihall  be  void,  the  court  will  qua{h  it ;  as  in 
fhe  cafe  of  fuing  an  ambalTador.  Fortefcu€ 
344.  In  fome  a6ls  of  parliament  certain 
things  are  to  be  done  by  a  plaintiff,  previou9 
to  the  commencement  of  an  action,  or  he  can- 
not recover,  and  the  defendant  need  not  plead 
the  omiflion  ;  as  in  aftions^  againft  juftices  of 
peace,  for  any  thing  wrong  done  in  the  exe- 
cution of  their  office,  a  month's  notice,  of  the 
intended  adion  muft  be  given,  which,  if  not 
done,  the  juflice  may  plead  the  general  iflue,. 
and  be  intitled  to  a  verdidt,  for  want  of  notice. 
Vide  Stat.  24  Geo.  2.  c.  44, 

Quafhing  of  a  writ  is  not  ex  debit 0  jujtitufi 
and  therefore,  though  the  caufe  of  a^ion  ap- 
pears upon  the  face  of  the  capias,  to  arife  af- 
ter the  tejle^  the  court  will  not  qua(h  it,  but 
give  the  plaintid^an  opportunity  \o  fet  it  right 
if  he  can,  by  filing  a  bill  as  of  the  next  term. 
^tra.  877,  In  affault  and  battery,  if  the 
memorandum  is  oi  Michaelmas  term  generally^- 
and  the  fadl,  on  plea  oifon  ajfault,  &c.  pro- 
ved, is  within  the  term,  it  is  well  enoughs 
Stra.  1 271.   I  Wilf.  171. 

An  ASiion  will  not  lie  before  the  lafi  Day. 

An.aflion  does  not  lie  upon  an  entire  con-^ 
tra£t  for  payment  at  feveral  days,  until  the 

laft 


laft  day  is  paft;  as^  if  a  man  be  bound  by  an 
obligation  or  contradt^  to  pay  looA  at  five 
ieveral  days,  debt  does  not  lie  until  the  fifth 
day  is  incurred.  Co.  Lit.  292.  b.  So,  if  a 
man  leafe  a  flock  of  cattle  or  goods  for  years^ 
rendring  rent  at  feveral  days,  debt  does  not 
lie  until  all  the  days  are  incurred.  3  Co.  22.  a. 
But,  it  will  be  otherwife,  if  the  contradl  be 
ieveral  in  its  nature  i  as,  if  a  man  leafe  land, 
rendring  rent  at  feveral  days,  debt  lies  after 
each  day;  for  the  rent  ifTues  out  of  the  land, 
and  the  contract  follows  the  land.  So,  if  a 
leflee  for  years  afligns  his  term  to  him  in  the 
reverfion,  rendring  rent,  which  is  a  furren- 
der,  and  the  rent  not  good  by  way  of  refer- 
vation,  but  by  way  of  contract,  yet  debt  lies 
after  each  day.  Or,  if  the  remedy  is  feveral 
in  its  natUre ;  as,  if  a  man  be  bound  by  a  re- 
cognizance to  pay  100/.  at  five  feveral  days, 
he  may  fue  execution  for  each  fum,  after  each 
day;  for  it  is  in  the  nature  of  feveral  judg- 
ments.  Or,  if  the  defendant  agree,  if  he  fails 
of  payment  at  the  firft  day^  that  he  will  pay 
the  whole:  fo,  if  a  nian  covenants  to  do  4 
thing  at  feveral  times,  covenant  lies  upon 
every  default.  So,  if  there  be  debt  upon  9 
billy  whereby  a  man  agrees  to  pay  ^L  per 
annum ;  an  adtion  will  lie  after  the  firft  year. 
So,  if  he  contraA  to  pay  at  feveral  days,  an 
ajfumpjfit  lies  for  non-payment,  after  the  iirft 
day.  As,  upon  a  bargain  to  deliver  twenty 
quarters  of  corn,  every  year  during  his  lifei 
though  debt  does  not  lie,  yet  an  ajfumpjit  lies 
fpr  default,  at  the  expiration  of  the  firft  year^ 
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80  upon  an  agreement  to  pay  40/.  at  5/.  pet^ 
fnonthy  an  ajumpjit  lies  upon  a  default  each 
month.  Upon  an  agreement  to  pay  15/. 
yearly  for  four  years,  if  A.  enjoys  fuch  land, 
an  ajfumpjit  lies  for  each  year  that  A.  enjoySj, 
before  all  the  years  are  incurred.  Upon  an 
(igreement  to  pay  lopA  upon  a  marriage,  viz. 
20A  on  fuch  a  day,  and  20 A  &c.  an  ajfumpjit 
lies  after  each  day.  Upon  a  promife  to  pa^ 
rent  annually  at  Michaelmas  and  Lady -day , 
ajfumpjit  lies  after  each  feaft;  and  damages 
given  in  ajfumpjit  for  the  firft  default,  are  not 
a  bar  in  an  ajfumpjit  upon  a  default  at  the 
other  day;  for  they  fhall  be  intended  all  for 
the  default  at  the  firft  day.  But,  it  is  faid,  if 
the  jury  give  the  entire  fum  in  damages,  vi^ith 
an  averment  that  it  is  for  the  whole,  it  will 
be  a  bar  to  another  ajfumpjit  upon  the  fame 
promife.  2  Cro.  505.  Vide  i  Com.  Dig.  119, 
Yet  I  fliould  conceive  if  the  adtion  was 
brought  before  the  fecond  day,  the  jury 
would  not  be  juftified  in  giving  fuch  a  ver- 
dict; and  that  the  court  would  on  motion  fet 
it  afide,  unlefs  the  plaintiff  entered  a  remits 
titur,  of  the  extra  damages* 

On  a  note  of  hand  for  paying  money  by 
inftalments,  adion  lies  for  every  default  of 
payment ;  b\it  the  plaintiff  (hall  count  only 
for  the  money  due,  and  not  for  the  whole 
money.  2  ^rtdr.  370.  If  40/.  are  not  due 
the  plaintiff  fhould  wait,  until  that  fum«  at 
leaft,  is  owing;  but  if  he  adts  with  prudence 
he  will  wait  till  the  whole  is  due,  as  few 
|nen  would  run  the  rifque  of  being  fued,  fof 
{0  fiRiaU  a  f^m  wtio  could  |>ay,  an^  harra^^n^ 
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«  man  with  frivolous  fuits  may  ruin  him,  and 
the  plaintiff  not  only  lofe  his  whole  debt,  but 
be  many  pounds  for  coils  out  of  pocket. 

If  a  bond  is  conditioned  to  pay  money  at 
feveral  times,  it  becomes  abfolute,  by  not 
making  the  firfl:  payment,     i  Wilf.o  . 

T'Jbe  Law  does  not  allow  one  ASlion^  upon/eve^ 
ralf  and  diJlinSl  Caufes  of  A5lion. 

It  may  therefore  be  pleaded  in  abatement, 
that  the  plaint  is  of  two  feveral  and  diftinct 
caufes  of  adion.  Reg.  pi.  282.  That  the 
plaint  is  of  two  trefpaiTes,  depending  upon 
two  feparate  and  diftinft  titles.  Id.  //.  283. 
That  the  aflife  or  other  real  a£tion  is  of  the 
feiiiny  or  death  of  two  anceflors.  ^beoL  Dig. 
/.  lo.  r.  14.  §  Ji. 

A  man  cannot  join  adions  founded  upon 
a  tort,  and  upon  contradl  in  the  fame  decla* 
ration;  for  they  require  different  procefs,  and 
different  pleas.  As  an  ajfumpjit^  and  an  ac- 
tion upon  the  cafe  founded  upon  fraud  or 
deceit.  Cartb.  189.  But  if  the  fraud  arifes 
from  the  non-performance  of  a  parol  contra<ft« 
as  where  the  defendant  agrees  to  deliver  to 
the  plaintiff  goods  of  a  particular  quality,  for 
a  certain  price,  and  he  delivers  goods  of  an 
inferior  quality,  the  plaintiff  may  declare  in 
ajfumpjit,  adding  any  other  counts  in  ajfump^ 
Jit,  he  pleafes.  AJfumpJit  and  trover  cannot 
be  joined  in  the  fame  declaration.  Hufband 
and  wife  cannot  join  in  an  action  for  the  bat- 
tery of  both  I  the  hufband  mufl  fue  alone^ 
for  the  battery  of  him^   and  hufband  an4 
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i^ife  tnuft  join  in  an  adlion  for  the  battery 
of  the  wife.  Trefpafs  for  the  goods  of 
the  wife,  taken  before  the  coverture^  and 
goods  of  the  huiband  taken  after  wards,  can- 
not be  joined.  In  the  former  cafe  huiband 
and  wife  muft  join  in  the  a(flioni  in  the  lat* 
ter,  the  hufband  muft;  fue  alone.  Hufband 
and  wife  cannot  join  in  an  a<ftion  for  the  bat- 
tery of  the  wife,  and  taking  the  goods  of  the 
hufband.  But  fhould  fuch  a  caufe  proceed 
to  trial,  the  plaintiffs  may  give  evidence  of 
the  battery,  and  recover  for  it,  and  omit  to 
give  evidence  as  to  the  goods,  whereupon,  as 
to  that,  a  verdidt  will  be  for  the  defendant. 
A  man  cannot  join  an  adion  in  his  own  right, 
$nd  an  adion  as  executor,  or  adminiftrator^ 
for  the  damages  are  entire,  and  it  cannot  be 
known  how  much  (hall  be  affets.  A  plaintiff 
/hall  not  have  an  adtion  againft  another  to 
charge  him  as  executor,  or  adminiftrator,  and 
alfo  in  his  own  rights  for  the  judgment  in 
the  one  cafe  (hall  be  of  tb^  goods  of  the  tefia-^ 
tor 9  in  the  other,  of  the  defendant's  own  proper 
goods.  But  in  an  a<^ion  againfl:  an  executor 
or  adminidrator,  the  plaintiff  may  declare  of 
a  promife  to  the  tedator,  and  of  another  pro- 
mife  to  himfelf,  as  executor,  &c.  A  man 
cannot  have  ontfcire  facias  to  reverfc  feveral 
outlawries.  A  plaintiff  cannot  join  an  a<^ioa 
at  common  law,  with  an  action  founded  upoa 
^  ftatute. 

But  if  in  an  aAion  by  hufband  and  '^\tt^ 
for  the  battery  of  both,  the  defendant  is 
found  not  guilty  as  to  the  hufband  (which 
tiAay  he  diooe^  by  not  ^ivin^  evidence  as  to  thkt 
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l>attery)  the  declaration  is  aided  by  the  ver^ 
diA.  So  in  a  declaration  upon  ajjumpfit  an4 
fra^er^  if  the  defendant  be  found  not  guilty 
as  to  the  trover^  it  is  aided  by  the  vcrdidl, 
Hoiveveri  in  fuch  cafes  as  thefe,  defendants 
ieldom  let  the  caufe  proceed  to  a  trial,  but 
demur  to  the  declaration,  whereby  a  plaintiff 
is  fubjeded  to  the  payment  of  coils  on  both 
^des. 

In  perfonal  adions,  if  two  caufes  of  aftion 
are  of  the  fame  nature,  they  may  be  put  in 
one  aftion.  As,  an  adtion  upon  the  cafe  lies 
for  words,  and  for  a  malicious  indiclment. 
Soj  an  adlion  upon  the  (latute  of  labourers  lies 
againft  the  mailer  who  retains,  and  the  fer- 
Vantwho  departs  out  of  the  plaintiff's  fervicc. 
So  trcfpafs  lies  for  feveral  trefpaflcs  at  feveral 
places  and  times.  So  debt  for  rent  upon  fe« 
veral  leafes.  Or,  upoi>  feveral  bonds.  So 
wafte  upon  feveral  leafes.  One  confpiracy, 
for  two  feveral  afts  of  confpiring.  One  audita 
^uerela^  upon  two  feveral  matters.  One  ac^^ 
tion  upon  the  cafe,  for  feveral  difturbances, 
&c.  So  a  man  (hall  have  an  adlion  upon  the 
ftat.  8  H.  6.  c.  9.  for  a  forcible  entry;  and 
a  forcible  detainer.  So  debt  upon  bond, 
and  upon  contract,  may  be  joined  in  the  fame 
declaration.  So  debt  upon  bond,  and  upon 
n  judgment.  So  detinue  for  charters,  and  for 
chattels  may  be  joined.  So  debt  and  detinue. 
fSo  trover^  and  an  adion  upon  the  cuflom  of 
the  realm  againft  a  carrier,  for  goods  lofl, 
the  procefs  and  plea  being  the  fame.  Buc 
not  ajfumpjit  on  the  cuflom  of  the  realm, 
9pd  trover^  for  the  ajfumpjit  is  ex  quafi  con^ 
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iraSlu^  and  a  contrad  and  a  tort  cannot  be 
joined.  Vide  i  Salk.  lo.  and  various  cafes  cited 
in  the  margin.  So  trover^  and  an  a<ftion 
upon  the  cafe  for  the  abufe  of  an  horfe.  I 
have  never  known  an  inftance  of  this  kind» 
but  there  are  authorities,  vix.'  Lutw.  loi. 
Cro.  Car.  20.  5  Mod.  91.  So,  if  a  man  hath 
in  himfelf  diftindt  titles,  he  may  have  one 
adlion  for  a  tort  to  both ;  for  he  does  not  de- 
clare upon  his  title.  As  a  farmer  of  tithes 
by  diftinft  leafes,  two  parts  by  one,  and  the 
third  part  by  the  other,  ftiaU  have  an  aftion 
itpon  thtjiat.  2  Ed.  6.  r.  13.  for  not  fetting 
out  his  tithes.  So,  adions  for  feveral  caufcs 
in  the  fame  declaration  will  be  aided  by  ver- 
did^.     Fide  i  Com.  Dig.  120,  &c. 

If  a  plaintiff  having  recovered  lands  in 
cjedment  brings  feveral  adlions  againft  the 
feveral  defendants,  occupiers  thereof,  who  are 
iome  fmall  fums  in  arrear,  the  court  will 
not  order  him  to  confolidate.  Cafes  in  the 
King's  Bench,  in  the  time  of  Lord  Hard^ 
nvicke^  1 37  *.  Although  this  may  appear,  at 
6rft  fight  oppre^ve,  contrary  to  one  of  my 
great* objedls,  in  the  prefent  publication,  yet 
it  may,  on  many  occafions,  be  more  for  the 
advantage  of  defendants,  as  fome  may  choofe 
to  comprpmife,  without  the  exipence  of  a 
trial,  when  others'  may  be^  obftinate^  and 
choofe  to  run  all  rifques,  foon^r  than  pay  at 
firft.  Were  all  the  defendants  to  be  fued  ia 
e&€  a£lion^  if  all  were  not  willing  to  compro-^ 

*  To  avoid  prolixity,  this  work  will  be  in  future  referxc4 
l«j  uader  the  following  abbreviation :  B.  R.  H. 
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mlfc^  the  czv^Cc  muft  be  tried.    Debt,  on  an 

amercement  in  the  leet  founded  on  a  prefent- 

ment,  and  on  a  mutuatus  may  be  joined ;  fo 

whenever  the  fame  procefs  and  judgment  arc 

in  two  countSj  they  may  be  joined,  otherwife 

not.   I  Wilf.  248.     Two  anions  by  the  fame 

plaintiff^  one  againft  hufband  and  wife,  for 

words  fpoken  by  the  wife,  the  other  againft 

the  hufband  only,  for  words  fpoken  by  him, 

cannot  be  confolidated.  2  Wtlf.  227.  Adtion 

for  misfeafance,  (as  an  aflion  again  11  a  com^ 

mon  carrier  for  fpoiling  goods)  and  trover 

may  be  joined,     2  Wilf.  319, 

Vtbe  Law  Joes  not  allow  Circuity  of  ASlion. 

tf  an  adminiftrator  recover  in  trover^  and 
then  the  adminiftration  is  repealed,  the  de- 
fendant ihall  have  an  audita  querela^  to  avoid 
the  circuity  of  action,  if  the  plaintiff  was  to 
fue  execution  againft  him,  and  then  the  new 
adminiftrator  was  to  have  an  adlon  againft  the 
plaintiff  for  the  money  recovered.  So,  if  a 
man  upon  the  credit  of  B.  lend  money  to  A. 
which  is  applied  to  the  ufe  of  A.  but  is  not 
carried  to  account  by  A.  upon  an  account 
ftated  between  him  and  B.  The  lender  (hall 
have  an  account  in  Chancery  againft  A.  for 
avoiding  the  circuity  of  adlion,  if  he  was  to  be 
put  to  his  aAion  againft  B.  and  B.  to  an  a<^ion 
againft  A.     Cafes  in  Parliament  17. 

But  a  caufe  afaSion  againft  a  plaintiff  will 

be  no  bar  to  an  adtion  by  him,  for  avoiding 

circuity  of  aflion,  when  the  recovery  in  both 

ai^ions  is,  not  e<^ual;    As^  in  wafte^  it  is  no 

bar. 
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bar,  that  the  plaintiff  covenanted  to  repair  f 
for,  in  waftc  the  plaintiff  (hall  recover  treble 
damages^  in  covef>3nt  only  iingleare  recovered. 
Moore,  23-  But  this  dqdtrine  I  conceive  only 
holds  good,  where  the  waftc  is  wilful,  not 
where  the  only  damages  the  premiffes  have 
fuftained;  arifcs  from  the  want  of  repair, 
whereof  the  plaintiifhad  due  notice. 

T&c  Law  docs  not  allow  two  ^^ions,  for  the 

Jame  Caufe. 

If  a  man  be  twice  profecuted  for  the  fame 
crime,  aut erf oit  acquit  (formerly  acquitted) 
or  auterfoit  convtSi  (formerly  convided)  or 
attaint,  is  a  good  bar.  So  if  two  adions  are 
commenced  for  the  fame  caufe,  it  may  be 
pleaded  to  the  one,  that  another  adion  is  de-- 
pending,  for  the  fame  caufc  of  adlion.  Thia 
plea  is  in  abatement  of  the  fuit,  and  wl^cther 
the  other  fuit  is  depending  in  the  fame,  or 
another  court,  does  not  vary  the  cafe.  For 
various  inftances^  whi^h  we  need  OQt  eQun^Cr 
rate.  Vide  1  Com.  Dig.  52,  G?r. 

If  land  be  recovered  by  a  ftranger  pending 
the  writ,  the  writ  abates.  So  a  recovery  of 
parcel,  abates  the  writ  for  that  part.  So  a 
recovery  in  do'wer,  by  default,  or  render  of 
the  tenant,  with  an  averment  that  the  widow, 
had  a  right  to  recover.  So,  a  recovery  h^ 
the  tenant,  againft  the  demandant  hioi^^lf^ 
by  default.  So  an  afiignment  of  davfer,  ia 
Chancery  pending  the  writ,  abates  the  writ 
for  fo  much.  So,  if  two  have  caufe  of  adtion 
for  the  fame  thing,  a  recovery  by  one,  abatea 
the  writ  of  the  other. 
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Bat  if  the  recovery  was  not  again  ft  the 
defendant,  but  againft  a  ftranger,  it  is  ho  plea« 
So,  it  may  be  replied  that  the  recovery  was 
by  collufion.  A  recovery  upon  a  nihil  did t, 
upon  a  writ  brought  after  the  firft  writ  pur- 
chafed,  docs  not  abate  the  writ :  nor  a  reco- 
very by  render  or  default.  FiJ^  i  Com.  Dig^ 
68,  Satisfa<flion  to  one,  is  a  bar  in  an  a(flion 
by  another,  for  the  fame  caufe«  Fide  the 
next  head. 

If  two  informations  are  exhibited  the  fame 
day,  for  the  fame  matter,  both  (hall  be  fet 
afide.  Bunb.  9.  If  feveral  a<flions  of  trefpafs 
are  brought  for  the  fame  caufe,  againft  one 
defendant,  the  court  will  order  the  plaintiff 
to  join  them  all  in  one,  if  poflible.  B.  R.  H^ 
137.  If  A.  brings  one  ejedment  in  £• /?• 
and  another  in  C  B.  on  the  fame  title,  and 
for  the  fame  lands,  the  court  will  ftay  pro- 
ceedings in  one,  until  he  has  difcontinued  in 
the  other.  Andr.  297.  But  if  there  are  two 
declarations,  between  the  fame  parties,  for 
different  roads,  through  the  fame  clofe,  U 
different  parts  of  the  fame  town,  the  court 
will  not  confolidate  them.  Stra.  1178.  But 
a  fair  praiflitioner  will  join  both  in  one  adion^ 
for  the  benefit  of  his  client,  as  he  may  fail 
as  to  one  road,  and  fucceed  as  to  another  $ 
and  in  that  cafe^  will  inftead  of  paying,  have 
cofts  to  receive^ 
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« 

iFbeti  a  Recovery  in  one  ABion  is  a  Bdf- 

to  another. 

I.  In  Informations. 

tn  ail  information  for  ufury,  judgment  ifi 
another  information  for  the  fame  ulury,  is  a 
bar.  In  an  adion  by  qui  tam^  &c.  convidlion 
at  the  fuit  of  the  King»  is  a  bar.  So  judg-^ 
ment  in  an  adlion  by  another,  qui  tam^  &c. 
In  an  information  for  recufancy,  a  prior  con* 
vidion  for  the  fame  recufancy,  before  juftices 
of  the  peace,  or  at  the  aflizes.  i  Com.  Dig. 
123.  If  the  defendant  pleads,  that  in  the 
fame  term,  another  informed  againft  him,  and 
recovered,  he  muft  fet  out  the  days  on  which 
each  bill  was  exhibited,  that  the  court  may 
judge  of  the  priority.  Stra.  1 169. 

2.  In  Perjonal  ASiions. 

In  perfonal  adions,  a  recovery  upon  de« 
tnurrer,  confefiion,  or  verdift,  &g.  is  a  bar 
to  every  other  perfonal  adion^  for  ever  %  for 
no  one  perfonal  action  is  of  a  higher  nature 
than  another ;  and  therefore,  the  party  has 
no  remedy  but  by  error  or  attaint.  As,  in 
debt  upon  bond,  if  judgment  be  for  or  againft 
the  plaintiff,  neither  he  nor  his  executors, 
ihall  ever  have  another  action  upon  the  fame 
bond,  before  or  after  execution,  fo  long  as  the 
firft  judgment  ftands  in.force,  though  a  writ 
of  error  be  depending  on  the  firft  judgment* 
So,  a  bar  in  a  perfonal  action  upon  verdi£t,  or 
demurrer,  is  a  bar  to  another  adtion  for  the 
fame  caufe  :    As^  a  bar  in  trefpafs  upon  de* 

murrer^ 
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mcrrer,  though  in  the  former  aAion  there 
vras  bad  pleading.  So  a  recovery  in  a  court 
at  tVefimtnJier ^  may  be  pleaded  to  an  adlion 
for  the  fame  caufe  in  an  inferior  court ;  as, 
a  recovery  in  debt  upon  bond :  for  the  record 
of  the  foperior  court  may  be  removed  by  cer^ 
tforari  into  chancery j  and  transferred  by  mit^ 
tuHus  to  the  inferior  court,  i  Saund.  98.  But 
I  conceive  an  examined  copy,  upon  ftamps, 
i^ould  be  fufficient  evidence* 

If  the  a£tion  be  of  another  nature,  the  law 
is  the  fame :  as,  a  recovery  in  debt  is  a  bar  ia 
an  affumpjiivi^ovi  the  fame  contract,  ct  i con^- 
triu  So»  a  bar  in  trefpafs,  if  the  property  be 
determined,  will  be  a  bar  in  trover  for  the 
fame  taking*  A  bar  in  detinue  upon  wager 
of  law,  will  be  a  bar  in  an  adion  upon  the 
cafe  for  mis-uiing  the  fame  goods*  A  bar  in 
debt  by  wager  of  law,  will  be  a  bar  in  ajfump^ 
^t  for  the  fame  money.  So,  a  recovery  in 
ejedment,  will  be  a  bar  in  trefpafs.  So,  a 
recovery  in  an  adion  upon  the  cafe  for  cre£l^ 
vjg  a  nuifance,  will  be  a  bar  to  an  adion  for 
ere^ing  the  fame  nuifance  at  a  fubfequent 
day;  though  the  plaintiff  might  have  had  an 
adion  for  the  continuing  of  it.  A  recovery 
in  trefpafs,  is  a  bar  to  trover  for  the  fame 
goods.  A  recovery  in  replevin  is  a  bar  in 
trefpafs  for  the  fame  taking.  And,  a  recovery 
in  trefpafs,  is  a  bar  in  replevin.  So  a  bar  ia 
an  adion  for  words,  is  a  bar  in  another  adion 
for  the  fame  words,  though  they  are  then  €X« 
plained  or  interpreted.  So,  though  the  re^ 
covery  be  founded  upon  a  collateral  refped ; 
asj  a  recovery  in  debt  upon  the  Jlat.  2  Ed.  6. 

c,  i3« 
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C.  13.  for  not  fetting  out  tithes^  is  a  bar  ih  an 
aSion  for  the  fame  tithes^  though  the  reco- 
very was  not  of  the  tithes  themfelves,  but  of 
damages  for  the  contempt  againft  the  flatute. 
A  recovery  upon  a  promife  to  pay  money  due 
Upon  a  bond  in  an  ajumpjit^  is  a  bar  in  debt 
tjpon  the  fame  bond.  So,  a  recovery  in  trcf- 
pafs,  or  a  bar,  will  be  a  bar  in  trover^  for  thd 
fame  caufe,  though  there  were  other  parties. 
So,  a  recovery  in  afTault  and  battery,  will  bef 
a  bar,  in  afTault,  battery  and  maibetn^  for  the 
fame  battery,  though  a  greater  mifchief  after- 
wards appears;  for  that  is  only  an  aggravation 
of  the  fame  battery,  1.  Com.  Dig.  1^3 — -^^ 
Videfupra. 

If  defendant  pleads  (whether  in  bar  or 
abatement)  that  another  adlion  was  brought 
againft  him  in  the  fame  term,  by  another  per* 
fon  for  the  fame  offence,  it  is  not  fufficient  j 
he  muft  (hew  that  the  right  of  adioh  was  at- 
tached in  another  perfoa  before  plaintiff's  ac<« 
tion  commenced  :  he  mufl  fet  out  the  days 
when  the  two  aftions  commenced.  Thd 
commencement  of  the  fuit  is  the  day  the 
writ  is  adtdally  fued  out,  and  not  the  tefle  oi 
the  writ.  Combe  v.  Pitt.  3  Burr.  14234 
This  was  an  adlion  upon  the  flatute  againO; 
bribery  at  ele£tions. 

3.  A  Recovery  againft  One. 

s 

Id  ddlions  in  which  the  damages  are  un^ 
certain,  a  recovery  againft  another  for  the 
fame  caufe,  is  a  bar  to  another  aflion  for 
the  fame  caufe  j  as  in  trefpafs  done  by  feve-- 

ral^ 
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tsl^z  recovery  agalnft  one^  is  a  bar  In  an  adlon 
againftthe  others  fer  the  fame  trefpafs.  So^  in 
a  battery  by  fcvcral,  a  recovery  again  ft  one, 
is  a  bar  in  an  adion  againiithe  others  for  the 
fame  battery*  So  in  trover  for  goods*  So> 
in  a£ault  and  imprifonment*  So,  in  an  ac^ 
tion  upon  the  cafe,  by  one  obligee^  for 
cancelling  a  bond  made  to  him  and  others* 
S09  a  recovery  in  an  adtion  upon  the  cafe  by 
feveralt  will  be  a  bar  to  an  adion  by  one  of 
them,  for  the  fame  matter,  though  it  varies  in 
fome  particulars  ;  but  the  defendant  muft 
aver  that  the  recovery  was  for  the  fame  caufc 
of  adlion.  And  a  recovery  is  fufficient  with-^ 
out  execution  ;  for  by  the  judgment  a  mat"^ 
ter  before  uncertain  is  reduced  to  a  certainty* 
Pide  I  Com.  Dig.  125^. 

If  a  fervant  bound  in  a  penalty  not  to  leave 
his  mafter's  fervice,  is  enticed  away  by  ano* 
ther,  and  the  mafter  recovers  the  penalty 
againlY  the  fervant,  he  cannot  recover  dama* 
ges  againft  the  enticer,'  3  Bur.  1345* 

X.  When  not. 

u  But  a  Bar  in  one  ASiion^  is  not  a  Bar  to 
an  A&ion  of  an  higher  Nature. 

In  real  adtions,  if  the  demandant  may  be 
barred  by  judgment  upon  verdidt,  demurrer, 
confeflion,  (Sc.  he  may  have  another  adlion 
of  an  higher  nature.  If  he  is  barred  in  any 
adlion  upon  the  feifin  of  his  anceftor,  or  his 
own  podeflion,  upon  a  writ  of  right. 

Vol,  L  D  A  bar 
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A  bar  to  one  who  has  only  a  particular 
eighty  is  no  bar  to  an  adlion  of  the  fame  na- 
ture by  another.     Fide  i  Cm.  Dig.  125,  @*r. 

Nor  to  an  adtipn  by  the  fame  perfon,  upon 
another  right.  As  to  inftahces  in  real  adlions 
we  are  not  particular,  as  not  within  the  fcope 
of  our  work.  Under  this  head  we  naay  ob- 
ferve,  that  if  an  obligation  be  upon  condi- 
tion, to  do  two  things  upon  rcqueft,  and  the 
defendant  pleads,  no  requeft  to  do  one  of 
them,  and  there  is  a  verdict  againft  the  plain- 
tiff, he  (hall  not  have  another  adlion  upon 
the  fame  obligation,  for  not  doing  the  other* 

thing.     Dyer  371  .^. 

•     •  • 

2.  Ifi/je  Bar  in  the  former  ASlion  was  upon  a 
*  Plea  to  the  Writ,  &c.  itjhall  not  be  a  Bar 
to  the  fecond  ASlion. 

This  rule  holds  in  aftions  real  and  pcr- 
fonal,  where  the  plea  in  the  former  a(Sion 
was  only  to  the  writ,  and  not  to  the  a£tion 
of  the  writ.  la  fuch  cafe  the  party  may 
have  the  fame  aiftion  again.  If  an  executor 
fue  as  adminidrator,  and  is  barred,  he  may 
have  an  adlion  afterwards  upon  the  fame  obli- 
gation as  executor.  If  a  replevin  abated,  the 
plaintiff^  at  common  law  might  have  had 
another  replevin.  In  account,  it  is  not  a  bar, 
that  the*  plaintiff  was  barred  in  an  injimul 
computajjet  for  the  fame  goods,  where  tlje 
former  adtion  was  brought  before  the  account 
ftated.  A  bar  in  an  adion  by  one  as  fervant^ 
is  no  bar  in  an  adion   by  the  mafler  for  the 

fame 
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fame  thing,   if  the  former  adion  was    not 
with  his  privity :  as  in  replevin,  if  the  de- 
fendant make    conufance  for  rent  as  bailifF 
to  A:  it  is  not  a  bar  to  a  conufance  after- 
wards, for  the  fame  rent,  unlefs  it  appear 
that  it  was  with  the  afTent  of  A.     In  an  ac- 
tion upon  the  cafe,   if  the  plaintiff  was  bar- 
red upon  a  default  of  the  venue,  or  other  de- 
fed  in    the  declaration,  that  will  not  be  a 
bar  in  another  aftion  for  the  fame  caufe.    So, 
if  the  fame  evidence  does  not  maintain  both 
adions,  a   bar  in  one  is  not  a  plea  to  the 
other :  as,  a  bar  in  trefpafs  is  not  a  plea  to 
trover  for  the  fame  goods  ;  for  trover  lies 
upon  a  bailment,  or  delivery  ;  but   trefpafs 
lies  only  upon  a  tortious  taking.     A  bar,  or 
a  recovery  in  an  ajjumpjit,  is  not  a  bar  in 
debt  upon  a  judgment,  or  fpecialty.     So,  a 
judgment,  or  bar  in  an  ejedment,  is  not  a 
bar  in  another  ejedlment,  upon  a  new  de- 
mife.     A   recovery  in  debt  for  rent   due  at 
Michaelmas,  is  not  a  bar  in  debt  for  rent  due 
at   a  former  day.     Nor  is  a  conufance,  er 
avowry  for  rent  due  at  Michaelmas,  a  bar  to 
an  avowry  for  rent  due  from  the  fame  tenant, 
at  a  former  day.     Judgment  in  a  court-ba- 
ron in  trefpafs,  is  not  a  bar  to  an  adlion  for 
the  fame  trefpafs   in   the    county    palatine 
court*     For  the  adlion  in  the  court-baroa 
was  not  vi  et  armis,  and  fo  it  is  not  the  fame 
trefpafs  ;  or  it  was  vi  et  armis^  and  then  the 
couft-baron  had  not  any  jurifdiftion.     So, 
ati  aftion,  and  recovery  of  damages   in  one 
rcfpeft,  is  not  a  bar  to  an  action  for  the  fame 
cattle,  or   goods,    in  another  refpedl;  as  a 
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recovery  in  U^fpi(s^  for  taking  and  leading 
away  the  plaintiff's  (heepy  and  id.  damages 
is  not  a  bar  in  trover  for  the  fame  (hoep»  if 
the  plaintiff  replies,  that  the  recovery  in  tref- 
pafs  was  only  for  the  faking  away^  and  not 
for  the  valae  of  the  Cheep.  So»  a  recovery 
and  execution  againO:  one,  where  the  thing 
demanded  is  certain,  is  not  a  bar  in  another 
adtion  againft  another  upon  the  fame  founda* 
tion ;  as  if  two  be  bound  by  a  bond^  a  re- 
covery and  execution  againft  one,  is  not  a 
bar  in  an  a<flion  upon  the  fame  bond>  againft 
the  other  obligor,  6  Co.  45.  a.  2  Cro.  74, 
unlefs  the  plaiotiiF  levied  bis  debt  and  coits, 
for  until  fatisfadtion,  he  hath  his  rented/ 
again  ft  the  other  obligor,  for  the  refiduq  of 
his  demand.  So  judgment  and  execution 
againfl  one  who  was  permitted  to  efcapeby 
the  (beriff,  is  not  a  bar  to  an  action  upon 
the  fame  obligation,  againft  the  other  obli- 
gor ;  for  an  efcape  by  the  fheriff  is  not  a  fa- 
tisfadtion  to  the  plaintiff.  Judgment  againft 
the  drawer  of  a  bill  of  exchange  is  not  a  bar 
in  an  adtion  againfl  an  indorfer  of  the  fame 
bill.  So,  a  retraxit  entered  in  debt  againft  one 
obligor,  is  not  a  bar  in  debt  againft  another 
obligor.  So  another  adtion  and  judgment 
upon  it,  is  not  a  bar,  if  the  plaintiff  was  not 
barred  by  the  judgnient  ;  as  in  debt  upon  an 
obligation,  a  formqr  adtion  was  pleaded, 
where  upon  non  eji  fa&um  a  verdidl  was  for 
the  defendant,  and  the  judgment  was,  that 
he  Jl^ould  go  thereof  without  day  %  this  was 
held  not  to  be  a  bar,  for  the  judgment  (hould 
have  been  that  the  plaintiff  take  nothing  hy 
3  bu 
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Jbiswrif^  Fide  i  Com.  Dig*  I26*8,  A  pro- 
miffory  note  is  not  merged  by  an  interlocu- 
tory judgment.  So,  if  there  is  judgment  by 
default,  on  a  note  againft  a  debtor  of  the 
king's  debtor^  before  extent  and  inquiiition, 
and  the  writ  of  enquiry  is  executed  after  the 
inquifation,  the  crown  may  have  a  fcire  fa-- 
das  on  the  note«  Buni.  199.  Recovery  of 
damages ^E/r  prohibition,  is  not  a  bar  to  an 
idion  on  thc^at.  2.  H.  4.  r.  11.  for  double 
damages,  and  10/.  penalty,  for  fuing  in  the 
admiralty^  where  it  has  not  jurifdiftion; 
the  firft  is  for  going  on  after  prohibition,  the 
other  for  damages  incurred,  before  prohibi'*> 
tion  granted.    B.  R.  H.  317. 

XT*  E/eSiM  t§  have  one  ASlion  or  an9tber. 

» 

I  •  AJJize^  or  ASlion  upon  the  Cafe^ 

In  many  cafes  the  demandant,  or  plaintiff, 
may  eled  to  have  either  one  action.  Or  ano- 
ther :  for  in  all  cafes  where  the  regifter  has 
two  writs  for  the  fame  cafe,  the  plaintiff  may 
have  the  one  or  the  other,  tf  a  man  entirely 
flops  the  way,  water  courfe,  Gfr.  of  another, 
feifed  in  fee,  CSc.  he  may  have  an  afTize,  or 
an  action  upon  the  cafe :  the  latter  is  the 
adion  now  generally  in  ufe.  So,  if  any  one 
ploughs  my  common,  whereby  it  is  entirely 
lofl.  So  an  affize  of  nuifance,  or  adlion  upon 
the  cafe;  1  Com.  Dig.  128.  Vide  ail  ion 
upon  the  cafe  for  a  nuifance.    Div.  4.  No.  I. 

D  7  2.  Action 
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2.  ABtion  upon  the  Cafe  or  Trefpafs. 

As,  if  any  one  takes  out  of  my  polTeflion, 
wood  cut  down  by  me,  (my  property)  I  may 
maintain  trefpafs  or  trover.  If  any  one  di- 
Arains  for  toll,  when  it  is  not  due,  or  goods 
not  diftrainable.  4  Co.  94.  b.  But  in  fuch 
cafe  trefpafs  feems  to  be  the  mofl:  eligible. 
So  if  any  one  refcues  a  defendant,  taken  upon 
a  capias  at  my  fuit,  or  feifes  for  a  heriot,  &c^ 
not  due.  So  if  any  one  detains  a  (hip,  taken 
for  a  voyage,  the  mafter  of  the  (hip,  who  had 
the  pofleflion,  (hall  have  an  adion  upon  the 
cafe,  or  trefpafs.  i  Com.  Dig.  128.  In  fome 
of  thofe  inflances,  cafe  may  be  preferable  to 
trefpafs,  as  the  former  fpecies  of  aiftion  fel- 
dom  admit  of  fpecial  pleading,  and  confe* 
quently  the  proceedings  will  be  lefs  expen* 
five.  On  this  point  further  will  be  (aid 
hereafter, 

3.  ASiion  upon  the  Cafe,  or  Debt. 

Upon  every  contrafl:  executory,  a  man  may 
have  an  adion  upon  the  cafe,  or  debt.  4  Co. 
^$.  I  Rol.  Abr.  593.  /.  10.  But  cafe,  Wz. 
ajfumpfit^  hath  been  introduced,  to  avoid  the 
advantages  bad  men  had,  in  defending  them-* 
felves  by  the  law-wager. 

4.  Debt,  or  Covenant. 

Where  a  man  covenants  to  do  a  thing  un- 
der a  penalty,  the  other  may  have  debt,  or 
covenant  i  but  as  in  this  cafe,  the  law-wager 

cannot 
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caonot  be  introduced^  debt  would  be  more 
eligible  for  the  plaintiff  than  covenant;  for  if 
he  proves  his  cafe,  the  jury  cannot  give  lefs 
than  the  penalty  ;  in  covenant,  they  may  give 
as  little  damages  as  they  pleafe.  Befides,  in 
debt,  (hould  the  defendant  let  judgment  go 
by  default,  the  judgment  is  final;  and  the 
trouble,  expence  and  lofs  of  time  attending 
the  execution  of  a  v^^rit  of  enquiry  are  favcd 
and  avoided.' 

If  a  covenant  be  to  pay  rent,  or  other  fum, 
at  fuch  a  day;  the  plaintiff  may  have  debt  or 
covenant.  So,  if  the  party  fay  by  his  deed, 
I  am  content  to  pay.     i  Com.  Dig.  129. 

5,  ASiton  upon  the  Cafe^  or  Account. 

Where  a  man  is  accountable  for  money, 
or  goods,  an  adtion  upon  the  cafe  lies  againd 
him,  or  account,  at  the  eledtion  of  the  plain- 
tiff. As  if  A.  paid  twice  for  the  fame  goods. 
1  Com.  Dig.  129. 

6.  Detinue^,  Replevin^  or  Trefpafs. 

A  man  may  have  detinue,  replevin,  or 
trefpafs  for  goods  taken  from  him  by  wrong. 
Cro.  Eliz.  824.  2  Cro.  50.  but  replevin  is 
now  feldom  or  ever  ufed  but  where  a  dif« 
trefs  is  made,  for  rent,  fervices,  &c.  and  where 
goods  are  taken  by  way  of  levy,  as  for  a  pe- 
nalty, on  convidlion,  under  a  flatute,  it  is 
generally  in  the  nature  of  an  execution,  and 
unlefs  a  replevin  is  granted  by  the  flatute, . 
replevin  will  not  lie. 

D  4  7.  Trover, 
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7,   Trover,  or  Tre/pafi. 

A  man  may  have  trover  or  trefpafs^  at  his 
eleAion^  for  goods  taken  by  wrong.  Fide 
J  Com^  Dig*  128,  9.  In  cafe  the  plalntiff^s 
damages  do  not  exceed  the  value  of  the  goods, 
f rover  is  more  eligible  than  trefpafs,  as  in  the 
former  adion  the  merits  are  tried  upon  the 
general  iiTue^  not  guilty,  whereby  the  ex^ 
pence  and  intricacy  of  fpecial  pleading,  arc 

avoided. 

* 

8.  jl^ion  upon  a  Statute,  or  by  Common  Lew. 

If  a  ftatute  gives  a  remedy  in  the  afBrma* 
tive,  (without  a  negative  exprefTed  or  implied) 
for  a  matter  which  was  adionable  by  the  com- 
mon law,  the  party  may  fue  at  the  com^ 
mon  law,  or  upon  the  ftatute ;  for  this  does 
not  take  away  the  common  law  remedy.  2 
Jnji.  900,  As,  he  may  have  trefpafs  for 
fpoiling  his  park  at  the  common  law,  or, 
an  aAion  upon  the  flatute  de  malefaSlorihus 
in  par  CIS.  2  Rol.  Rep.  49.  Trefpafs  for 
mayhem,  or  appeal  of  mayhem  upon  the  fta* 
tute.  z  Jtol.  Rep,  49.  If  the  aAion  concludes, 
contrary  to  the  form  of  thejifltute,,  (wh^re  it 
lies  at  the  common  law,  or  upon  a  ftatute,) 
and  the  ftatute  is  miftaken,  whereby  the  dec}a« 
ration  will  be  bad  upon  the  ftatute,  PMt^ood  by 
the  common  law  ^  the  wprds  contrary  to  the 
form  of  thejiatute  ftiall  be  rejefled,  Comyns 
^eports^  %t.  So,  if  there  be  no  ftatute,  and 
the  adlion  |s  maintainable  only  by  the  com- 
mon law.  Id.  So,  if  an  indidment  be  againft 
three,  aod  one  only  is  within  the  ftatute  1  i( 
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fiiall  be  good  againft  the  others  at  ihe  com« 
XDon  law,  and  contrary  to  the  form  of  the 
fiatute  goes  to  him  only,  who  was  guilty 
within  the  ftatute.  Jd.  But  if  a  man  bring 
his  action  at  the  common  law,  he  receives  his 
remedy  by  the  ftatute.  %  RoL  Rep.  49.  Vide 
aQion  uponjlatute  Div.  III. 

9.  Suit  in  the  Temporal^  or  Spiritual  Court. 

m 

Sometimes  a  man  hath  election  to  fue  in 
the  temporal  court,  or  in  thefpiritual  court; 
as,  for  a  penfion  by  prefcription.  Fitz.  Nat. 
Brev.  51  J?.  I  Sid.  146. 


1   In  "what  County  an  ABionJball  be  fue d. 

I  •  When  in  the  proper  County. 

.  Every  aftion  for  the  recovery  of  the 
feifin,  or  pofleflion  of  land,  (hall  be  brought 
in  the  county  where  the  land  lies.  Bra3^ 
189,  414.    2  Com.  Dig.  129. 

2,  For  Lands,  &c.  in  Wales,  Berwick,  or  a 

County  Palatine. 

An  ejedment,  &c.  for  lands  in  Brecknock, 
or  other  county  in  Wales,  (hall  not  be  tried 
in  Monmoutbjhire,  which  is  made  an  Englijb 
county  by  the  fat.  27  H.  8.  c.  26.  but  in 
the  county  of  Hereford,  which  is  the  next 
county.  So,  if  liTue  be  joined  refpeding 
land  in  Berwick,  which  is  part  of  Scotland, 
it  (hall  be  tried  in  the  county  next  to  Ber-^ 

wick^ 
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noick.  So  in  perfonal  adi6ns,  if  the  iflue 
arifes  in  Berwick^  the  venire  (hall  be  direftcd 
to  the  next  county.  So  if  the  land  in  quef- 
tion  lies  in  a  County  PaJafme,  it  (hall  be 
tried  in  the  next  county,  as  in  cjedlmcnt  for 
land  in  Efy,  upon  a  fuggeftion,  quod  nullus 
ingredi  potejl  ad  jura  fi  &c.  the  venire  Jacias 
fhall  be  de  vicineto^  from  the  next  vill,  in 
the  county  of  Cambridge.  And  a  fuggeftion 
is  fufficicnt,  without  a  confeffion,  or  nient 
dedire  of  the  defendant.  But  an  indiftment, 
or  an  appeal  of  felony,  in  Wales^  fliall  be 
brought  and  tried  there,  and  not  in  the  next 
county.  Or  the  felon  may  be  removed  by 
habeas  corpus^  and  indidted  in  an  Englijh 
county.     I  Com.  Dig*  130. 

3,    For  Land  in  two  Counties^  when  it  lies  in 

Confinio  Comitatus. 

As  to  an  afiife  by  the  common  law,  in 
confinio  comitatus^  as  it  is  a  proceeding  feldom 
if  ever  ufed,  I  (hall  not  ftate  any  cafes,  but 
only  refer  to  i  Com.  t)ig.  130.  If  a  matter 
cannot  be  tried,  or  not  fairly,  in  the  proper 
county,  it  (hall  be  tried  in  the  adjoining; 
and  it  (hall  be  done  by  a  fuggeftion  on  the 
roll,  with  a  nient  dedire^  by  rule  of  court ; 
but  as  this  fuggeftion  cannot  be  traverfed, 
the  court  will  not  grant  a  rule,  without  a  clear 
foundation.  Thus  on  information  againft 
aldermen,  for  refu(ing  to  admit  perfons  to 
their  freedom,  for  foAie  time,  'till  an  election 
was  over,  whereby  they  loft  their  votes,  it 

was 
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vras  held  not  fufficient  to  fwear  that  one  be- 
lieves there  would  not  be  a  fair  trial.  3 
Burr.  1330, 

4.  A£Hon  in  wbicb  the  IJfue  may  arife  upon 

the  Land. 

Every  action  in  which  the  iflue  may  arife 
upon  the  land^  muft  be  brought  where  the 
land  lies,  as  a  quare  impedit  (hall  be  always 
brought  where  the  church  is;  except  in  the 
cafe  of  the  King.  So  a  quare  incumbravit. 
So  a  quare  impedit  of  a  prebend  (hall  be  brought 
in  the  county  where  the  cathedral  is,  and  not 
where  the  body  of  the  prebend  is ;  for  he 
fhall  be  inftalled  in  the  cathedral.  So  wade 
fhall  be  brought  where  the  land  lies;  though 
it  be  in  the  tenuit,  in  which  damages  only, 
are  recovered ;  although  the  leafe  be  made  in 
another  county.  So  it  feems,  debt  for  a  fine 
upon  a  copyhold  mufl:  be  brought,  where  the 
land  lies.  So,  debt  for  rent,  when  it  is  not 
founded  upon  the  contract,  (hall  be  brought 
where  the  land  lies ;  as^  debt  by  the  allignee 
of  a  reverfion  for  rent,  payable  upon  a  leafe 
made  in  another  county.  So  debt  by  the 
lefTor,  againji  the  executor  of  tenant  for  life, 
for  rent  in  arrear  in  the  life^time  of  the  teda- 
tor.  So,  debt  by  an  executor,  by  the  Jiat. 
32  H.  8.  c.  37.  for  the  arrears  of  rent  in  the 
life-time  of  his  teftator.  So,  debt  by  an  exe- 
cutor for  the  arrears  of  a  rent-charge  granted 
to  the  teftator  for  his  life.  So,  debt  in  the 
debet  et  detinet^  againji  the  executor  or  admi- 
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niftrator  of  the  leflee;  So,  debt  for  rent 
sgainft  the  aflignee  of  the  term,  by  the  aflig- 
ncc  of  the  revcrfion. 

But  if  the  land  lies  in  two  counties,  the 
adion  may  be  in  the  one,  or  the  other.  If 
debt  be  founded  upon  the  contradt,  it  (hall  be 
where  the  leafe  was  made  j  (But  vide  pofi. 
divijion  5.)  as  if  the  executor  or  adminiftra^ 
tor  of  a  leiTee  affign,  debt  agatnft  him  in  the 
dettMt^  for  rent  due  after  the  alignment, 
ihall  be,  where  the  leafs  was  made.  If  the 
\^St^  himfelf  be  fued  for  rent  by  the  leiTor^ 
it  muft  be  in  the  county  where  the  leafe  was 
made.  So,  covenant  againft  the  leflee  (hall 
be  in  the  county,  where  the  leafe  is  alledged. 
Though  the  breach  be  for  not  repairing.  So, 
debt  for  rent  upon  a  demife  of  land  in  Ireland^ 
or  the  Plantations.  So,  if  covenant  be  by 
the  a(iignee  of  a  reverfion,  againft  the  leflee 
for  non-payment  of  rent,  it  fliall  be  brought 
where  the  [cafe,  and  aflignment,  were  made; 
for  it  is  founded  upon  the  contract.  Yet, 
covenant  by  the  affignee  of  a  reverfion  again(l 
the  ajjignee  of  a  lejjee  of  land  in  Ireland^  upon 
an  exprefs  covenant  by  the  leflee  (covenant- 
ing for  himfelf  and  his  afligns)  to  pay  the 
rent  in  London^  cannot  be  fued  in  London^ 
where  the  leafe  was  made  and  payment  ought 
to  be.  Vide  Show.  192*  i  Salk.  8o«  ^^Mod. 
337.     Cartb.  182. 

» 

5.  ASiion  founded  upon  any  thing  Local. 

Every  adion,  founded  upon  a  local  thing, 
fliall  be  brought  in  the  county  where  the 

caufdr 
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cftofe  of  aAioa  arifes ;  for  there  it  can  be 
beft  tried*  As,  an  appeal  of  death  muft  be 
in  the  county,  where  the  murder  was  com* 
mitted.  For  a  murder  in  Wales ^  it  cannot 
be  brought  in  an  adjoining  county*  If  the 
ftroke  was  in  one  county,  and  the  death  in 
another,  it  may  now,  by  thtjlat.  2  &  3  Ed.  6. 
c.  24.  be  commenced  and  tried  ia  the  county, 
where  the  party  died. 

As  to  an  appu^  for  robbery,  the  proceed* 
i»g  being  now  obfblete,  I  (hall  fay  nothing 
on  the  fubjeft*  But  refer  to  i  Com.  Dig. 
389,  &c. 

If  a  woman  be  taken  in  one  county,  and 
rariihed  in  another,  if  an  appeal  for  the  rape 
be  brought,  it  muft  be  in  the  county  where 
Ac  was  ravifhed.  Haie*s  FUas  of  the  Crown^ 
r46»  Though  the  count  mentions  the  caking 
in  another  county ;  for,  as  to  fo  much,  it  is 
furplafage.  Stamford^^  Pleas  of  the  Crown^ 
6.3J  6.  An  appeal  {hall  be  brought  in  the 
county  where  the  oiFence  was  committed, 
though  it  be  within  the  Cinque  Ports.  Teh. 
12.  Cro.  Car.  247.  (Except  in  the  cafe  of 
murder,  mentioned  above.) 

With  refpedt  to  an  appeal  of  murder,  it  is 
fometimes  an  awful  adion,  as,  upon  a  con- 
virion,  the  King  cannot  pardon.  And  if 
there  hath  not  hitherto  been  an  inftance,  of 
an  abufe  of  the  prerogative,  in  pardoning  a 
murderer,  convii^ed  upon  indictment,  there 
may  at  fbme  future  period. 

If  a  robbery^  murder,  &c.  be  committed 
in  one  county,  and  a  man  be  acceflbry  by 
procurement  in  another,  an  appeal  againfl: 

him 
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hitn  as  acceflbry  fhall  be  where  the  procure** 
mcnt  was,  and  not,  where  the  robbery,  Gfr. 
was  committed. 

Account  againft  the  bailifF  of  a  manor,  or 
land,  mud  be  in  the  county  where  the  manor, 
or  land  lies. 

Though  the  adion  be  founded  upon  a  thing 
mixed  with  mere  matter  of  record  in  another 
county  :  As,  an  adiion  upon  the  cafe  for  pro- 
curing the  plaintiff  to  be  outlawed  at  ff^e^^ 
minjier^  whereupon  he  was  imprifoned  upon 
a  capias  utlagatum  in  Norfolk^  fhkll  be  brought 
in  Norfolk ;  for  there  was  the  vijible  wrong, 
and  the  procefs  of  outlawry  at  Weftminjier  is 
only  matter  of  record,  which  is  not  triable 
by  the  country.  So,  if  a  tranfitory  adtion  be 
confined  by  the  iffue  to  a  local  thing,  it  muft 
be  brought,  and  tried  in  the  county  where 
fuch  thing  happened.  {Vide poji.  divijion  11.) 

So,  if  the  iiS'ue  be  not  local,  but  arifes  upoa 
matter,  which  was  local ;  as,  in  a  real  adlion, 
if  there  be  judgment  agiainft  the  defendant, 
by  default,  who  afligns  non-age  for  error,  it 
(hall  be  tried  where  the  land  lies.  Fide  i 
Com.  Dig.  131,  2. 

6 .    ASlions  founded  upon  *  Contrast. 

By  the  common  law,  account,  covenant, 
debt,  detinue^  &c.  might  have  been  brought 
in  any  county,  and  a  plaintiff  might  have 
declared  upon  a  contract  in  any  other  county ; 
for  debts  and  contrafts  are  not  of  any  particu- 
lar place,  as  tbey  may  be  contracted  and  made 
any  where.     But  by  the  Jiat.  6  Ric.  2.  c.  2. 
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that  debt^  account,  and  fuch  like  anions  may 
be  brought  in  the  fame  county  where  the 
contraft  was  itiade,  it  is  enafled,  that  if  by 
the  declaration  it  appearj^  that  the  contract 
was  in  another  county  than  where  the  writ 
is  brought,  the  writ  fliall  abate.  Vide  2  Inji. 
231.  I  Com.  Dig.  50.  But  as  moft  of  fuch 
adlions  may  be  tried  in  any  county,  (unlefs 
the  defendant  moves  the  court  to  change  the 
venue,  which  he  may  do,  before  plea,  upon 
an  affidavit  that  the  caufe  of  adlion  (if  any) 
arofe  in  fuch  other  county  and  not  in  that 
where  the  adion  is  brought)  the  plaintiff  in 
his  declaration  always  Aates  the  contract,  &c. 
to  have  been  made  at  fome  place  in  the 
county,  where  the  adion  is  brought. 

If  debt  be  brought  in  London^  upon  a  re- 
cognizance .made  at  Wejiminjier^  it  abates. 
So  debt  upon  a  judgment  at  Wejlminjler^ 
upon  a  contradt  made  at  Tork^  mud  be  in 
Middlefex.  So  if  if  appears  upon  the  record^ 
that  the  contract  was  in  another  county,  it  is 
error,  i  Com.  Dig.  132.  Though  it  be  tried 
in  another  county  by  the  confent  of  the  par- 
ties, if  fuch  confent  does  not  appear  upon 
the  record.  If  an  obligation  or  other  fpeci- 
alty  be  ilated  at  large,  debt  upon  it  may  be 
brought,  in  any  county  {vide  poji.  No.  12.) 
and  a  plea  that  the  obligation  was  made  in  . 
another  county,  is  bad.  So,  if  by  the  decla- 
ration, the  obligation  be  alledged  to  be  made 
in  a  County  Palatine^  yet  after  the  general 
ill'ue,  or  a  plea  in  bar,  the  defendant  (hall  not 
have  advantage  of  it.  Carth.  11,  i  Com^ 
Dig.  132. 

A<flioa 
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Adioti  of  debt  for  rent  is  locals  hut  cove« 
nant  is  tranfitory.     i  Wi/f.  165. 

7.  Anions  founded  upon  Contrast^  out  of 

tbe  Realm. 

If  a  perfbnal  adtion  be  upon  a  conXmSt 
made  out  of  the  realm,  it  may  be  brought  in 
any  county,  and  alledged  to  be  made  at  Forf 
St.  George^  &c.  to  wit  at  M.  infucb  a  county. 
But  if  it  be  alledged  at  Fort  St.  George  in 
tbe  Eafi^Indies^  in  London^  it  will  be  bad* 
Here  the  fci/icet  is  wanting,  which  is  the 
only  way  to  cure  the  apparent  abfurdity,  and 
this  form  of  the  Jci/icet,  is  allowed  by  the 
law,  for  the  purpofes  of  juftice,  and  public 
convenience. 

An  a£lion  may  be  brought  in  London  for 
money  borrowed  at  Amfterdam^  and  by  ar- 
ticles covenanted  to  be  paid  in  bank  there, 
Stra.  61 2. 

8.  ASiion  againji  Jujiices  of  tbe  Peace ^  &c. 

By  t\it  \fiat.  21  Jac.  c.  12.  It  is  enaded, 
that  aflions  on  the  cafe,  trefpafs,  battery, 
or  falfe  imprifonment,  againft  any  juftice  of 
peace,  mayor,  or  bailiff,  of  any  city,  or  town 
corporate,  port-reeve,  confbble,  tithing-man, 
colledor  of  fubfidy,  churchwardens,  and  per- 
fons  called  fworn-men  executing  the  office  of 
churchwarden  or  overfeer,  or  their  deputies, 
or  any  who  in  their  aid,  or  by  their  com- 
mand do  any  thing  touching  his  or  their  of- 
fice, for  any  matter  done  by  virtue  or  rtaibn 
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of  any  of  their  offices  {hall  be  laid  In  the 
county  where  the  fad  was  done^  and  not  elfe- 
where ;  and  if  at  the  trial,  the  plaintiff  Hiall 
not  prove  the  caufe  of  action  to  have  been  in 
the  fame  county^  the  jury  fhall  find  fot  the 
defendant  without  regard  to  any  other  evi- 
den$:e.  Fide  4  Infi.  175*  And  if  an  adtion  be 
againft  a  juftice  of  peace,  &c.  for  a  matter 
or  thing  done  by  colour,  or  under  pretence 
of  his  office,  though  it  be  not  ftridly  within 
the  duty  of  his  office,  the  jury  (hall  find  for 
the  defendant,  if  the  caufe  of  action  does 
not  arifc  in  the  fame  county,  Vaugb.  114, 
&c.  This  is  laid  down  by  Ld.  Cb.  Baron 
Comyns  (Di^.  I  vol.  133)  tot  idem  verbis ^ 
and  the  above  cited  as  an  authority.  Had 
it  not  been  for  fuch  authorities,  I  ihould  be 
inclined  to  think,  that  in  cafes  where  a  juf-^ 
tice  of  peace  has  not  jurifdidlion,  he  would 
not  be  intitled  to  the  benefit  of  the  ilatute  | 
at  all  events,  it  will  put  the  practitioner  upon 
his  guard,  and  induce  him  to  bring  his  ad\ion 
in  the  county  where  the  caufe  of  adlion 
arifes. 

If  an  adtion  be  brought  againft  a  juftice  of 
peace,  or  other  officer,  within  the  ^^^.21 
Jac.  out  of  the  proper  county,  and  this  ap- 
pears upon  the  evidence,  at  the  trial,  with** 
out  being  pleaded,  the  verdidt  ihall  be  for 
the  defendant.    Vide  Faugb.  1 1 1. 

If  a  conftable,  under  a  warrant,  take  a  man 
and  carry  him  before  a  magiftrate,  who  dif* 
charges  him  5  and  foon  after^n  a  difipute  hap- 
pening, the  conftable  beats  him,  this  is  not 
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tvithin  the  ftatute,  and  the  conflable  need 
not  be  fued  in  the  county.     Stra.  446. 

If  fuch  a  queftion  had  not  arifen^  one 
fhould  conceive  it  morally  impoflible  it 
could  arife.  The  nnoment  the  conilable  had 
produced  his  prifoner  before  the  magiftrate^ 
his  authority  was  at  an  end,  and  he  no  longer 
aded  in  the  charader  of  a  peace  officer. 

9 .  IndiStment  and  AppeaL 

Generally  an  indiflment  muft  be  in  the 
county^  where  the  offence  was  committed  \ 
and  therefore,  if  an  indiAment  for  a  forcible 
entry  into  land,  in  Middlefex,  be  found  in 
Gloucejier^  it  will  be  void.  So,  if  an  in- 
didlment  for  a  libel,  or  other  tranfitory  things 
be  in  a  county,  where  the  libel  was  not  pub- 
]i(hed,  or  the  thing  not  done,  upon  not 
guilty  the  defendant  ought  to  be  acquitted. 
If  an  indidlment  be  in  Middle/ex^  for  levying 
war,  war  levied  in  Surry  cannot  be  given  ia 
evidence.  But,  if  the  indidlment  be  for 
compafT^ng  the  death  of  the.  king,  and  the 
levying  of  war  be  alledged  as  an  overt-a3  of 
fuch  treafon,  war  levied  in  another  county 
may  be  given  in  evidence,  for  there  it  is  not 
local.  If  an  indi£tment  be  for  coinage  in 
the  county  of  Middle/ex^  if  that  be  proved, 
other  adts  in  the  counties  of  FJfex  and  Suf- 
Jex^  may  be  proved  in  confirmation,  by  the 
ilatutes  26  H.  8.  c.  13-  and  35  H.  8.  c.  2. 
Treafohor  mifprifion  done  out  of  the  realm, 
ihall  be  enquired,  (Sc.  in  the  King's  Bench, 

or 
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or  before  com  mifTi oners  in  fuch  {hires  as 
(hall  be  afiigned  by  the  king's  coaimiflion; 
1  Com.  Dig.  133. 

10.  Ji£iion  Popular,  and  Information. 

By  the  fiat.  31  Eliz.  c.  5.  a  declaration  of 
information  upon  a  penal  (latute,  (hall  be  in- 
the  couiity  where  the  offence  was  committed^ 
or  the  county  may  be  traverfed,  i  Com. 
Dig.  134.  P^ide  I  L.  Ray.  370,  373,  &c. 
and  2  L.  Ray.  872.  but  1  conceive  the  de- 
fendant may  plead  the  general  ifTue^  and  on 
trial  nonfuit  the  plaintiff,  if  it  appears  in 
evidence  the  offence  was  not  committed  in 
the  county,  where  the  adion  is  brought. 

The  flat.  12  Ann  c.  16.  againft  ufury  di- 
rcfts  the  venue  to  be  in  the  proper  county. 
By  the  Jiat.  21  Jac.  c.  4.  it  is  enadled,  that 
all  offences  agalnfl  a  penal  flatute,  for  which 
a  common  informer  may  ground  any  popu- 
lar aflion  or  information  before  juftices  of 
affizc,  niji prius,  gaol  delivery,  oyer  and  ter^ 
miner,  or  juflices  of  peace,  (hall  be  pro- 
fecuted  and  tried,  &fr.  before  them,  &r,  and 
not  elfewhere,  fave  only  in  the  faid  counties. 
Vide  aSlion  upon  Jiatute,  Div.  4.  But  by  a 
provifo  in  the  adt,  this  ftatutc  does  not  ex- 
tend to  any  information  or  adlion  upon  (la- 
tutes  againft  Popifh  recufants,  or  for  recu- 
fancy,  or  for  maintenance,  champerty,  or 
buying  of  titles  i  or  on  the  flatute  of  ton- 
nage, or  poundage,  or  for  defrauding  the  king 
of  his  cuftoms,  fubfidy,  impoft,  prifage, 
or   for  tranfporting  gold,  filver,  ordnance, 
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ammunition,  &r.  wool,  or  leatfief.  So  it 
does  not  extend  to  an  information  for  an  of-- 
fence  not  determinable  before  juftices  of  af« 
fize,  Gfr.  As  upon  lYitJlat.  23  H.  8.  c.  4* 
for  raifing  the  prices  of  beer,  &€.  Cro.  Car. 
112.  Hutt.  98.  Cartb.  465,  6.  So  it  docs 
not  extend  to  debt  upon  any  fubfequent  fta- 
lute,  which  gives  a  remedy  by  debt,  i  Salk. 
373,  but  per  Holt^  it  muft  be  laid  in  the 
proper  county,   i  Salk.  ^73. 

In  all  thofe  cafes  to  wnich  the  ^at.  of  21 
Jac.  extends,  if  at  the  trial,  the  plaintiff  or 
informer  do  not  prove  the  offence  to  have 
been  committed  in  that  county,  the  defend- 
ant /hall  be  found  not  guilty. 

It  is  proper  to  obferve,  that  the  31  Eliz^ 
does' not  extend  to  informations  by  the  af^ 
torney  general^  but  by  a  common  informer 
only;  but  the  ftat.  21  Jac.  c.  4.  extends 
to  both.  And  debt  upon  a  penal  flatute,  as 
well  as  an  information,  mufl:  be  in  the 
county  where  the  offence  was  committed. 

The  fiat.  21  Jac.  c.  4.  does  not  extend  to- 
offences  againfl  any  penal  ffatute,  madelince 
the  2 1  of  James.  But  according  to  Lord 
Holt^  popular  adlions  ought  ftill  to  be  in  the 
proper  county,  unlefs  otherwifc  direded  by 
the  ftatute,  whereon  the  adlion  is  founded. 
I  L.  Ray.  373.  vide  Andr.  25.  It  therefore 
behoves  the  pradlitioner,  in  fuch  cafes,  to 
pay  a  ftridt  attention  to  the  ftatute^  whercoa 
he  means  to  fue. 

ji.  Wbm 
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« 

1 1.  fFifen  an  jiSHon  Jball  be  brought  in  on$ 

County  or  the  oiler. 

When  an  a<^ioa  is  founded  upon  two 
things  in  different  counties,  both  material 
to  the  maintenance  of  the  a<^tion»  it  may  be 
broDght  in  the  one  county,  or  the  other.  As 
if  a  fervant  be  retained  in  one  county,  and 
depart  into  another^  an  adtion  lies  in  the 
one,  or  the  otber^  So,  if  an  arred  be  in  one 
county^  and  an  efcape  in  another*  If  a  man 
be  cited  in  oiie  county,  before  the  admiral  in 
another  county,  for  a  thing  out  of  theju«- 
rifdidion  of  the  admiralty,  an  a(fiion  lies  in 
the  one  county,  or  the  other.  So,  if  he  be 
cited  in  one  county,  before  a  court  Chriflian^ 
in  another,  for  a  thing  out  of  their  jurifdic^ 
tion.  If  a  man  hires  a  horfe  in  one  county 
to  ride  to  another^  an  ad;ion  for  the  immode^P 
rate  working  of  him,  lies  in  the  one  county 
or  the  other<  So  covenant  lies  in  the  one 
county,  or  the  other,  upon  an  indenture  of 
demifein  one  county,  of  an  houfe  in  ano*^ 
ther.  Or,  upon  an  indenture  of  covenant 
made  in  one  county,  to  make  affurance^  which 
was  tendered  ia  another.  So,  in  an  acflion 
upon  the  caie,  for  not  repairing  a  wall,  by 
reafoa  of  the  tenure  of  land^  whereby  th9 
plaintiff's  land  was  drowned  ^  if  the  wall  be 
in  one  county,  and  the  plaintiff's  land  be  in 
another^  3  heo.  i\\%  Vide  7  Co.  %.  b.  But 
notwitbflanding  the  authorities,  I  think  the 
fafeft  way  would  be  to  lay  it  in  the  county 
where  the  lands  lie,  as  there  the  injury  was 
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fudained.  In  an  aAion  againfl:  the  (herifFoF 
Hertford^  for  an  cfcapc  in  his  county,  of  on^ 
taken  upon  a  tefiatum  capias  ad  Jatisfacien^ 
dum  upon  a  judgment  at  PVeJiminJler^  for  ad- 
miniftering  unwholefome  medicine  in  one 
county^  where  the  promifc  of  cure  was  in 
another.  So,  if  the  matter  in  one  county  is 
dependent  upon  matter  in  another,  the  plain- 
tiff may  have  the  adion  in  one  county,  or  the 
other.  As,  if  two  confpire  to  indift  another^ 
and  make  the  execution  of  the  confpir^icy  in 
another  county,  confpiracy  lies  in  the  one 
county,  or  the  other.  So,  if  an  acflion  upon 
the  cafe  be  brought  againfl*  the  fhtriff  of 
Yorkjhire^  for  not  arrefting  a  man  upon  a  ca^ 
fias  utlagatum^  to  him  di reeled  in  Torkfhire^ 
upon  which  he  return  non  eji  inventus^  con- 
trary to  the  truth  of  the  faft,  it  may  K  in 
Xorkjhire^  or  in  Middlejex  where  the  return 
was  made.  8o,formalicioufly  fuing  execution 
in  Middle/ex^  whereby  he  was  arrefted  in 
Dorfetjkire. 

In  trefpafs,  if  the  defendant  juftify  by 
cuftom  of  foreign  buying  and  felling,  within 
the  city  of  Tork,  and  iflue  be  upon  the  cuf- 
tom,  upon  a  fuggeftion  that  thelheriffand 
coroners  of  Tork  are  citizens,  and  that  there 
are  not  any  freeholders  within  the  county  of 
the  city,  except  citizens  to  try  the  iffue  i  if 
that  be  admitted,  or  not  denied,^  venire  Jacias 
ihall  be  awarded  to  the  next  county.  Dyer 
279.  i.  Btnd.  23.  And  this  upon  the  max- 
im, founded  upon  univerfai  principles  of 
^uftice/  ^^  that  no  pian  (hall  be  judge  in  his 

ewn  caufc," 

But 
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Bat  a  fuggeftion,  that  a  matter  in  which 
the  citizens  are  concerned  may  come  in  con^ 
tefty  is  not  fuffiqient^  if  that  does  not  appear 
by  the  ifluc.  Hard.  312.  Vide  1  Com.  Dig. 
135,  &c.  I£  a  l^afe  is  made  in  London^  of 
lands  in  Surry^  adtion  for  the  rent  may  be 
brought  in  either,  againft  the  lefTce,  but  not 
againft  an  affignee,  who  is  chargieable  only 
by  the  privity  of  eftate.  Stra.  776.  If  the 
corporation  of  a  city,  a  county  in  itfelf,  is 
lefibr  of  the  plain  tiff,  the  venue  is  not  changed, 
but  a  rule  is  made  to  try  it  in  the  next  coun« 
ty.  mif.  77. 

12.  When  an  ASlion  Jhall  be  in  any  County. 

When  an  adion  is  for  a  tranfitory  thingt 

it  may  be  brought  in  any  county  ;  as,  if  it 

be  upon  a  covenant,  or  contradl,  or  debt  at 

large,  it  may  be  brought  in  any  county,  for 

debitum  &  contraSius  funt  nullius  loci.     So 

trefpafs  for  an  affault  and  battery  may  be  in 

any  county*     So,  trover  and  other  anions 

upon  the  cafe.     So,  if  a  perfonal  adtion  be 

founded  upon  a  thing  done  out  of  the  realm, 

it  may  be  brought  in  any  county,  and  fliall 

be  alledged  atfucb  a  place  infucb  a  county  : 

As,  if  debt  be  upon  bond  or  bill,  &r.  made 

at  Hamburgh^  it  may  be  alledged  zxH.  to  ivit^ 

at  Wejlminfier^  in  the  county  of  Middle/ex ^ 

though  the  bond  upon  oyer^  appears  to  be 

dated  at  Hamburgb.     If  (he  defendant  plead 

that  £f.  named   in  the  bond   is  beyond  the 

feas,.  and  no  fuch  vill  in  England^  it  will  be 

a  bad  plea»     So  in  a  perfonal  z&Xotit  alledged 
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at  any  place  within  the  realm^  if  the  proo^ 
be  for  any  right  of  the  plaintiff,  at  any  place 
out  of  the  realaii  the  plaintiff  (hall  have  a 
verdid. 

In  a  tranfitorv  adion.  if  the  defendant 
makes  a  local  juftification,  and  traverfes  all 
the  places,  except  that  in  which  he  juftifies^ 
the  plaintiff  muft  prove  the  caufe  of  adion 
out  of  that  place  :  As,  in  trefpafs  for  a  falfe 
imprlfonment ;  if  defendant  juflifies  as  con- 
Aable  of  D.  in  another  cauntyt^  and  traverfes 
every  other  place  out  of  D.  the  plaintiff  muft 
prove  an  imprifanment  out  of  D,  In  tref- 
pafs for  taking  goods  j;  if  the  defendant  juf-; 
tifies  damage  feaf ant  in  fuch  a  clofe,  of  houfej, 
he  mud  traverfe  all  other  places.  In  an  ac- 
tion uport  the  cafe  for  words  fpoken  in  Lon^ 
don,  if  the  defendant  plead  a  concord  for  all 
words^  except  in  Londan,  he  iQuft  traverib 
the  fpeal^ing  there.  In  debt  uppn  a  band» 
if  defendant  pleads  durefs  of  imprifonoieot 
\ti  another  county,  it  fliall  be  tried  where  the 
durefs  is  alledged«  If  be  plead  infiiocy,  viz^ 
a^ud  jfi.  in  another  county ;  for  it  ihall  b^ 
tried  where  he  is  commoraptj  eot  wbere^ 
the  adtion  is  brought.  But  I  have  bc-* 
ver  known  an  inilance  of  this,  it  having  ii) 
the  Courfe  of  my  e^^p^rience,  been  ufu^  IQ 
plead  it^  viz.  at  the  pJlace  where  the  veaue 
^s  laid. 

Yet^  in  anions  tranfitory*  if  the  deleodr; 
apt  hath  a  juAiification  vvhich  is  not  localj, 
he  mud:  alledge  i;  in  the  £ame  place,  and 
pounty  where  the  ad:ion  is  brought :  As,  in 
^if?f|)afs  for  ^  bi|^t?ry  at  4.  in  Qm.  B.  if  the 
I  defendant 
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defendant  plead  Jon  ajfault  demefne^  he  muft 
plead  it  at  A.  and  not  elfewhere.  In  an  adion 
againft  an  executor  for  goods  fold  at  A.  if 
the  defendant  plead,  that  the  teftator  was 
alive  the  day  of  the  writ  purchafed,  viz.  at 
D.  in  the  county  aforeiaid,  it  is  bad  ;  for  he 
ought  to  alledge  the  life  of  the  teftator  at  A. 
So»  in  action  founded  on  a  matter  in  feveral 
counties,  if  the  iiTue  be  confined  to  a  thing 
in  one  of  the  counties,  it  ought  to  be  tried 
there  ;  As,  in  covenant  upon  a  leafe  in  the 
county  of  H.  of  a  houfe  in  the  county  of  B. 
brought  in  the  county  of  H.  if  the  breach 
be  for  not  repairing,  and  iiTue  upon  it,  it  is 
bad,  after  verdi<ft  ;  for  the  adtion  ihould 
have  been  in  the  county  of  B,  i  Lev.  114* 
I  muft  confefs  I  have  never  met  with  a  cafe 
of  this  kind,  and  have  fome  doubt  about  it^ 
But  at  all  events  in  fuch  an  adion,  prudence 
will  didate  to  the  practitioner,  to  lay  his  ac- 
tion in  the  county  where  the  premiiTes  lie^ 
and  then  there  cannot  be  a  doubt,  and  on 
account  of  witnefies,  the  trial  will,  in  gene- 
be  lefs  expenfive. 

In  debt  for  an  efcape  in  one  county,  upoa 
an  arreft  in  another,  if  the  iffue  be  upon  the 
arreft,  it  mud  be  brought  in  the  county 
where  the  arreil  was.  i  Lev.  114.  If  the 
iiTue  be  upon  the  efcape,  the  adion  fhoqld 
be  brought  in  the  county  where  the  efcape 
was.  I  Lev.  114.  I  have  fome  doubt  upon 
the  two  laft  cafes,  as  it  may  frequently  be 
impoflible  for  the  plaintiff  to  guefs^  what  if* 
fue  the  d^f^Qdan^  will  o$er, 

la 
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In  an  afiion  for  words  in  London^  if  the 
defendant  juftifies  by  rcafon  of  a  felony,  per- 
jury, &c.  in  another  county,  the  trial  mufl: 
be  in  the  county,  where  the  felony  &c.  is 
alledged.  i  Sand.  247.  Craft,  v.  Boite.  la 
covenant  againft  the  corporation  of  Berwick^ 
upon  a  demife  of  lands  in  Berwhk^  brought 
in  Tork^  and  ifTue  upon  expulfion,  it  fhall 
be  tried  in  the  county  next  to  Berwick,  i 
Vent.  58,  90.   1  5/^.  381,  462,  S.  C. 

Tranfitory  adions  (hould  be  brought  in 
the  county  where  the  caufe  of  adion  arifes, 
for  the  advantage  of  the  client,  unlefs  there 
are  very  particular  reafons  for  trying  them 
elfewhere.  Generally,  where  a  declaration  is 
delivered  upon  i\^  removal  of  an  adion  by 
habeas  corpus^  out  of  an  inferior  court,  it 
fhall  be  laid  in  the  fame  county  as  before. 
Vide  Rules  and  Orders  of  C.  B.  Mills  18. 
If  a  caufe  be  removed  out  of  the  court  of 
Canterbury,  Southampton,  Hull,  Litchfield, 
or  Poole,  it  (hall  in  perfonal  adions  be  laid, 
in  the  county  of  Kent,  Hampjhire,  Tork, 
Stafford  or  Dorfet.  By  rule  Mich.  1654. 
Mills  1 8-  Rules  and  Orders  ofC.  B.  18. 

Adion  againft  a  (herifffor  a  falfe  return, 
may  be  in  any  county,  for  he  may  make  re- 
turn any  where,  i  fVil/l  336.  Vide  1  Com. 
Dig.  136-8. 

13.  Venue  changed. 

The  venue  may,  in  general  be  changed  in 
any  adion,  not  local,  upon  motion  in  court, 

grounded 
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grounded  apon  an  ^Sidzvit  that  tfie  canfe  of 
aiftion  (if  any)  arofe  in  the  countv  of  A  and 
not  in  the  county  of  B.  (or  clfcwhere  <  ut 
of  the  county  of  A.)  But  the  rule  to  change 
the  venue,  may  be  dilcharged,  uoon  motion, 
the  plaintiff  undcrtciking  to  give  material  evi- 
dence in  the  county  where  the  venue  is  laid, 
and  if,  on  the  trial,  he  does  not  give  fuch 
evidence,  he  will  be  nonfuited. 

The  venue  was  changed    from  Londn  to 
Middle/ex^  becaufe  all  the  fittings  in  London 
were  on  a  Saturday^  and   the  plaintiflTs  wit- 
ncfs  was  a   yew^  who  could  not  attend  oa 
that  day,  it  being  h'nfabbatb.  2  Mod.  271* 
But  the  venue  £hall  not  be  changed  where 
the  a£lion   is  local.     Nor  in   deceit,  nor  in 
debt  on  bond,  or  bill  penal,  or  afTumpfit,  on 
bill  of  exchange,  or  promiflbry  note* 
Nor  in  deceit  i  Sid.  87. 
Nor  in  fcandalum  magnatum  2  Mod.  216. 
1  Lev.  56.     And   the  court  of  K.  B,  feme 
years  lince,  rcfufed  to  change  the  venue^   in 
an  adion  brought  by  Lord  Sandwich^  then 
firft  lord  of   the  admiralty,  againft   Miller^ 
for  printing  and  publifhing  a  libels  the  plain- 
tiff having  laid  the  venue  in  Middlefex.     And 
this  was  refufed  on  folemn  argument,  where 
a  rule  to  (hew  caufe  was  granted. 

The  venue  (hall  not  be  changed  when  any 
thing  material  for  the  maintenance  of  the 
adtion  was  in  the  county,  where  the  adion 
is  brought.  But  as  before  obferved,  if  the 
venue  has  been  changed,  the  rule  may  be 
difcharged  on  the  plain  tiffs  undertaking  to 
giv9  fuch  evidence. 

It 
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It  (hall  not  be  changed  in  trover  for  goods 
^.  Hil.  4  G.  in  C.  B.  cited  by  Com.  i  jD/]f . 
13s*  Nor  in  covenant,  nor  in  an  adioa 
upon  the  cafe  for  an  efcape,  nor  in  an  a^ioa 
upon  a  ftatutc  ;  for  by  the  fiat.  2 1  Jac.  c^ 
4.  the  defendant  (hall  be  found  not  guilty. 

So  the  njenue  (hall  not  be  changed,  after  ii^ 

fue  joined,  though  the  matter  arifes  in  Lmi^ 

dan  ;  and  by  charter  a  thing  which  concerns* 

the  city,  (hall  be  fried  there.     Nor  (hall  the 

t;r;7«^  be  changed,  where  the  plaiotiiFis  an 

attorney,  and  lays   the  venue  in  Middlesex.. 

Except  for  fpecial  caufe.     Otherwife>  if  ho 

lays  it  in  London,  or  elfewhere  ;  for  thus  he 

vtaives  his  privilege.  Nor  (hall  it  be  changed^ 

becaufe  the  defendant  is  an  attorney,  and  tho 

ftdion  is  not  laid  in  MiddUJex  ;  for  the  plain* 

tiff  may  lay  a  perConal  action  where  he  pkaf*^ 

€S.  Show.  148.  Cartb.  126.     But  I  conceive 

in  fucb  cafe,  an  attorney  ought  to  be  fited^i 

by  bill  filed  againd  him,  as  an  attorney,  if 

lie  be  fued  in  his  own  right,  and  fued  folely^ 

and  not  as  an  executor  or  adminiftrator^  or 

joined  with  other  defendants.     And  if  he  is 

cthcrwife  fued,  be  may  plead  his  privilege  aa 

$tQ  attorney  in  abatement. 

The  venue  ^2\\  TioX  be  changed,  if  the 
plaintiff  is  a  counfellor^  or  ma(l:er  in  cban^ 
eery. 

The  place  foggefted  in  the  writ^  (ball  bo 
always  fuppofed  in  the  county  where  the  ac«i 
tion  is  brought. 

The  plaintiff  hlmfelf  cannot  change  thQ 
xenuiitk  perfonal  aiflions,  after  the  ejfoign  day 
of  the  fabfequent  term;r  ^Cer  appearance^ 

;hQu§li 
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tbough  he  would  pay  cofts»  or  give  an  im- 
parlance. Paf.  21  Car.  a.  Fr^  Reg.  38% 
yide  I  C^m.  Dig.  138-9. 

If  the  declaration  is  delivered  lb  early  that 

defendant  has  eight  days  in  that  term,  be  can« 

not  tskovt  to  change  the  venue  next  term.  Sir^ 

fill.     If  declaration  is  delivered  fo  late,  chat 

defendant  cannot  move  fooner,  he  may  do  it 

on  laft  day  of  term.  Barnes  489.     The  ve^ 

nue  fliall  not  be  changed  to  Middiefex^  becau  A: 

fome  of  the  defendants  are  barriflers  or  at« 

tomies.     Str.   610.      The    venue    may  b« 

changed  into  Cbefier^  for  the  court  can  fend 

down  the  record  by  mittimui.  t  Lord  Rajm. 

141 8.     The  venue  (hall  not  be  changed  into 

a  county  palatine.    Stra.   807.    Barnee  341^ 

4789  48  r 9  488.     If  a  barrifter  lays  the '^^ 

nue  in  Middlefex^  it  ihall  not  be  changed% 

Str.  822.   Lord  Raym.  1556*    i  WHf-  159* 

T\\t  venue  may  be  changed  from  London  to 

MidJiefex  on  motion.  Stra.  857.  Barnes  487* 

As  the  defendant  muft  move  to  change  the 

venue  before  pica  pleaded^  fo  plainti^mud 

move  to  difcharge  the  rule  before  pica,  of 

replication.  Sed.  gu.  as  to  plea.  Stra,  858.  If 

an  aQioA  is   brought   in   the  county  of  a 

town,  for  a  doty  claimed  by  the  corporationp 

ihe  venue  may  be  changed  into  a  neighbour* 

iDg  county.  Str.  874.     The  court  will  not 

change  the  venue  in  debt.  Str.  878,     Th« 

coart  will  not  change  the  I'cnue^  bnt   into 

the  county  where  the  caufe  of  adtion  is  fworn 

to  ariic  5  nor  then,  unlefs  it  rs  a  place  whera 

the  judges   go.  7*.  8  G.  2.  B.  R.  II.   135. 

The  venue  may  be  changed  in  a  qui  tarn  zi\\or\ 

of 
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of  debt.  M.  9  G.  2.  B.  R.  H.  163.  It 
cannot  be  changed  if  it  will  delay  trial,  as 
to  Wefimoreland^  where  the  judges  do  not 
go  in  Lent  aifizes,  nor  to  an  adjoining  coun* 
ty,  without  notice  and  confent.  H.  9  G.  z« 
B.  R.  H.  210.  H.  16  G.  2.  Str.  1180. 
Barnes  490.  Plaintiff  cannot  regularly  move 
to  change  the  venue^  but  he  may  do  it  in 
cffcdl,  by  moving  to  amend,  and  ftriking 
out  the  name  of  the  county,  and  inferting 
the  other.  Str.  1162.  i  IVilf.  173.  And  he 
may  do  this  after  defendant  has  changed  the 
venue,  on  the  common  affidavit.  Str.  1202. 
If  the  court  refufes  to  change  venue  becaufc 
it  would  occafion  delay,  they  will  not  change 
it  to  a  third  county  without  confent.  Str. 
1216.  When  the  caufeof  adlion.arifes^in  a 
JVelcb  county,  the  venue  cannot  be  .changed 
from  one  county  in  England  to .  another^ 
though  the  next  adjacent  Englt/h  county  to 
the  JVelcb  one,  without  confent,  Str.  1258. 
I  Wilf.  138.  Yet  it  may  be  changed  from 
an  Englijh  to  a  Welch  county.  Str.  1270. 
Sed  qu.  i  Wilf.  221.  The  court  will  not 
difcharge  a  rule  obtained  on  the  common 
affidavit,  to  change  the  venue,  on  an  affida* 
vit  of  the  plaintiff,  that  his  witneffes  live  in 
Scotland,  arid  will  come  to  Carlijle,  but  not 
to  London,  i  Wilf.  i6a.  The  venue  cannot 
be  changed,  but  into  a  county  where  the 
whole  caufe  of  adion  arofe.  i  Wilf.  178.. 
It  may  be  changed  on  the  common  affidavit^ 
after  a  judge's  order  for.  time  to  plead,  on 
taking  (hort  notice,  i  Wilf.  245.  C.  J?. 
would  not  formerly  changc.v^/i^^,  after  time 

to 
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to  plead,  or  even  after  a  rummons  for  it, 
though  difchargcd  ;  but  would  after  order  for 
imparlance,  Barnes  478,  481,  48  r,  486, 
487.  But  they  will  now  by  rule  Mic.  16. 
G.  2.  If  on  order  for  time  defendant  has 
confented  to  take  notice  of  trial  in  the  origi- 
nal county,  the  venue  (hall  not  be  changed. 
Barnes  493.  To  have  venue  changed  from 
a  city  or  county  in  itfelf,  in  an  a<^ion  where 
the  mayor,  &c.  are  plaintiffs,  there  muft  be 
an  affidavit  that  the  fheriff  is  an  officer  of 
the  corporation,  i  ff^f/f.  298.  If  a  new 
trial  is  granted  becaufe  the  verdidt  was  againfl: 
the  weight  of  evidence,  and  the  damages  ex« 
ceffive,  and  there  is  proof  of  general  preju-^ 
dice  in  a  city  againfl  defendant,  the  court 
will  change  the  venue.  T.  4  G.  3.  3  J3. 
M.  1564.  Affidavit  to  change  venue  muft 
be  poiitive-,  it  mufl  fay  •*  the  caufe  of  ac- 
^*  tion,'*  &c.  and  not  •*  the  promifes."  &c. 
Barnes  477,  478.  That  the  words  in  tbe 
declaration^  &c.  bad,  the  words  muft  be  men- 
tioned. Barnes  480.  Affidavit  of  one  defen- 
dant fufficient.  Barnes  ^Sz.  Fenue  cznnot 
be  changed  from  London  to  a  city  or  county 
in  itfelf ;  nor  where  caufc  of  aftion  arofe  in 
fuch  city,  can  it  be  changed  to  the  county 
at  large.  Barnes  /^jy^  482,  489.  Not  from 
Yorkjhire  to  Tork  city,  Barnes  489.  It  may 
be  changed  from  a  county  at  large  to  Lon-- 
don.  Barnes  481.  •  It  may  be  changed  after 
time  to  perfeft  bail.  Barnes  483.  On 
changing  venue  againft  attorney,  cofls  of  a 
new  bill  are  not  paid.  Barnes  485,  4S6. 
Venue  is  not  to  be  changed  in  adlion  on  pro^ 

3  niifory 
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mffotynbtt^  or  bill  of  exchange^  oxxtifcofi^ 
dalum  magnatum.  Barnes  480,  48 2,  48 3  > 
485,  487,  491,  492.  Nor  in  aAion  of  co^ 
venant  on  dced»  for  non-payment  of  rent. 
Barnes  ii^^x.  It  may  in  deceit  by  warranting  an 
unfound  horfe,  and  in  all  tranfitory  actions, 
except  cafes  of  privilege,  fpccialty,  fromijfory 
mte^  or  bill  of  exchange.  Barnes  \^\.  The 
court  will  change  it  without  affidavit,  if  it  ap* 
pears  on  thedeclaration,  that  the  caufe  of  a<ftioft 
arofe  elfewbere,  as  aftion  on  the  cuftom  of  a 
borough.  Barnes  492.  Putting  in  plea  af« 
ter  rule  to  (hew  caufe,  is  not  a  waiver* 
Barnes  492.  It  may  be  changed  in  aAioil 
againft  late  (heriff,  though  his  under-ilieriflT 
is  ftill  under^ftieriff,  but  the  jury  proceft 
ihall  be  dire&ed  to  the  coroners.     Barnes 

493- 

ACTION  UPON  THE  CASE. 

As  this  title  is  a  genus,  under  which  feve<« 
ral  fpecies  may  be  clafied,  and  as  an  a£tioa 
upon  the  cafe  is  itfelf  a  fpecies  of  aSioUf 
which  embraces  a  great  variety  of  cafes,  wc 
ihall,  after  treating  of  the  adlion  itfelf  gene- 
rally, treat  of  fome  of  the  principal  heads,  in 
alphabetical  order.  This  kind  of  aflion  is 
now  become  a  fort  of  general  remedy,  of  moft 
extenfive  ufe  and  pracftice,  particularly  in  new 
cafes,  and  embraces  a  great  variety  of  objedls| 
confequently  is  well  worthy  of  the  praditi^ 
oner's  moft  ferious  attention. 


/•  When 
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J.    When  it  lies. 

Ah  adion  upon  the  cafe  is  founded  upon  ^ 
Wrongt  not  founded  in  a  trefpafs,  vi  etarmis  j 
br  if  it  is,  yet  in  feme  cafes  the  plaintiff  may 
Waive  the  trefpafs^  and  declare  in  cafe,  as  for 
inftance»  where  the  defendant  hath  taken  th6 
plaintiff's  goods,  "with  force,  and  converted 
them  to  his  own  ufe,  the  plaintiff  may  waive 
thetrefpafs  vi  etarmis,  and  declare  in  trover, 
which  is  an  a£tion  upon  the  cafe,  and  which 
is  frequently  more  eligible  to  the  plaintiff;  as 
in  trover^  the  defendant  cannot  juftify,  bu€ 
mud  rely  on  the  general  iflue,  whereby  the  in- 
tricacy and  ezpence  of  fpecial  pleading  is 
avoided.     Comyns,  in  his  Digefl  (i  V.  139.) 
fays,    the   a^ion   concludes,    contra  pacem^ 
which  is  a  miftake,  for  anions  contra  pacem^ 
are  of  the  fpecies  of  acftions  vi  et  armis.    But 
in  juflice  to  this  author  I  mufl  fay^  I  never 
read  a  work,  with  fo  few  imperfections. 

An  adion  upon  the  cafe  is  not  brought 
upon  a  writ  formed  in  the  regifter,  but  the 
writ  varies  upon  the  variety  of  the  cafe.  8 
Co.  48.  a.  Yet,  it  is  an  allien  allowed,  and 
contained  in  the  regifter.  4  Co.  94.  b.  In 
all  cafes  where  a  man  has  a  temporal  lofs,  or 
damage,  by  the  wrong  of  another,  he  may 
have  an  adion  upon  the  cafe  to  be  repaired 
in  damages.  As,  if  A.  hath  a  colliery  and 
B.  flops  up  an  highway  near  it,  whereby  A. 
is  prevented  from  pafling  and  re-^paffing,  with 
his  carriages,  &c.  to  and  from  his  colliery, 
an  adion  upon  the  cafe  liesj  for  he  ought  to 
be  remedied  in  particular,  though  it  was  a 
Vol.  !♦  F  highway' 
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highway  for  all.  If  the  parishioners  of  B. 
ought  to  pafs  a  ferry  toll-free,  every  pa- 
ri(hioner  may  have  aa  a£lion  againft  the  ow- 
ner of  the  ferry,  to  affcrt  that  right,  vtrherc 
he  hath  a  particular  lofs.  So,  ifa  pari(hioner 
be  excluded  the  veflry,  he  (hall  have  an  adtion 
upon  the  cafe,  if  he  fiiews  a  right  to  be  in  the 
place  vi'hci«  the  veftry  aflembled.  So,  if 
the  wrong  of  another  is  not  direBly  done  by 
a  man,  but  is  th?  confequence  of  a  lawful  a^ 
by  him,  the  perfon  injured  ought  to  have  an 
a^ion  upon  the  cafe,  and  not  trefpafs  vi  tt 
armis.     Fide  i  Com.  Dig.  139,  40. 

When  an  a£l  n  not  immediately,  but  only 
^n  confequence,  injurious  to  the  plaintiff^ 
iqfe  is  the  proper  remedy  3  when  the  ad:  is 
immediately  injurious  to  plaintiff,  trefpafs, 
2  Burr.  1 1 13.  3  Burr.  1556.  If  A.  brings 
rude  perfons  into  a  vintner's  houfe,  and  pro- 
cures them  and  the  mob  to  cry — **  a  bawdy- 
houfe,''  by  which  the  mob  throw  ftone^  and 
break  the  windows,  adion  upon  the  cafe  lies, 
for  it  makes  the  vintner  liable  to  a  proie- 
cution  for  a  disorderly  hoofe  ^  as  this  would 
be  evidence  of  it.  Fort.  211.  It  lies  againft 
an  officer  for  feifing  goods  without  a  probable 
caufe.  Buttb.  So.  For  fees  due  to  the  u(her 
©f  the  bUck  rod.  Stra.  747.  In  cafe  o(  a 
iimple  depofitum  without  reward,  the  law 
raifes  a  promife  not  grofsJy  to  negled  or  abuie 
the  depofit,  and  if  it  is  done,  adion  on  the 
^afelies.  Stra.  1099.  ^antum  meruit  lies, 
if  defendant's  wife  hires  a  lodging,  and,  rent 
being  in  arrear,  defendant  promifes  to  pay  it. 
B*  -R.  H.  282f     For  this  is  prima Jaci^  evi- 

ikuce^ 
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dence^  that  the  hiring  was  originally,  Wiik 
his  confehtk  This  adion  lies  for  damage 
done  to  the  plaintiff's  colliery,  by  fomething 
vrhich  defendant  hath  done  in  his  own  coU 
liery,  within  his  own  foil,  though  feveral 
other  collieries  He  between  them  :  and  tref- 
pafs  vi  et  armis  will  not  lie ;  for  the  damage 
is  not  immediate^  bat  tonfequential.  i  Bum 

IL    Whm  it  does  not  lie. 

i .  When  there  k  not  iiny  temporal  Damage. 

An  adion  opoto  the  cafe  does  not  lid,  when 
there  is  not  any  temporal  damage;  as>  againfl: 
a  woman,  who  pretends  (he  is  fingle,  and 
inveigles  a  man  into  marriage^  whereby  he 
was  diilurbed  in  confcience.  i  Lev.  247* 
VU.  Ent.  13/  Vide  i  Sid.  375.  Nor  dooi 
it  lie  for  rcfufing  to  adminifter  the  facrament. 
Semb.  I  Sid.  34^  This  muft,  I  conceive  be^ 
where  the  party  does  not  receive  any  tempo* 
ral  damage.  If  he  wanted  to  qualify  foi:  aa 
office  of  profit,  which  be  could  not  execute 
pntil  he  had  taken  the  facrament,  and  he  was 
not  under  any  Impediment,  as  to  taking  the 
facrament,  I  think  an  adlion  upon  the  cafe 
would  lici 

An  adlion  upon  the  cafe  does  not  lie  for 
not  reading  divine  fervice  to  a  lord  of  a  ftia* 
nor,  and  his  tenants  of  his  manor.  5  Com 
^3^  a.  Nor,  for  a  legacy  ^  for  it  is  onl^  due 
by  the  fpiritual  law.     Ray.  24.    i  Sid.  46* 

P  2  2-   When 
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2,  When  there  is  not  any  particular  l^amage^ 

An  action  upon  the  cafe  does  not  lie  when 
there  is  no  particular  damage  to  any  one,  but 
it  is  common  to  many  :  as»  for  not  reading 
divine  fervice  to  the  tenants  of  a  man's  ma-> 
nor ;  for  if  one  may,  all  may  have  an  adion* 
5  Co.  73*  a.  This  is  to  avoid  a  multiplicity 
oif  fuits,  which  the  law  abhors. 

So,  an  a£lion  upon  the  cafe  does  not  lie 
for  a  common  nuifance,  without  a  particular 
damage.  Vide  a^ion  upon' the  cafe  for  a  nui^ 
fance^  Div.  III.  It  docs  not  lie  by  an  in- 
habitant of  6.  for  not  keeping  a  common 
ferry,  in  which  all  the  inhabitants  by  cudom 
ought  to  pafs  toll-free  ;  for  every  one  has  the 
fame  caufe  for  an  atflion.  Fide  anfe,  Div.  I. 
In  fuch  cafes  the  remedy  is  by  indii5tment. 

An  atHiion  upon  the  cafe  does  not  lie,  where 
the  particular  damage  is  not  fpecially  alledged. 
As,  if  there  be  an  aflion  upon  the  cafe  for 
flopping  up  an  highway,  whereby  buyers 
could  not  come  to  the  plaintiff's  coal-pit; 
for  he  ought  to  fay,  that  buyers  were  coming 
but  were  hindered,  i  Com.  Dig.  140.  He 
cites  I  SaL  16.  Court  divided.  But  as  Corny ns 
Aates  it,  in  the  form  in  which  I  have  given 
It,  I  conceive  his  own  opinion  was,  that  the 
hindrance  ought  to  have  been  aHedged«. 

An  aiflion  upon  the  cafe  does  not  lie 
againft  a  fiieriff,  for  not  feifing  the  goods  of 
the  party,  after  a  capias  utlagatum  delivered 
to  him;  for  that  goes  to  the  King's  lofsv 
Vide  I  Cam.  Dig.  j  40,  i . 

3»  For 
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3.  For  an  AJl  not  prohibited  by  Law. 

It  docs  not  lie  for  an  adl  not  prohibited  by 
law^  though  it  be  to  the  damage  of  the 
party:  As^  ifalefieeat  will  by  negligence 
burn  his  boufe,  an  a£tion  upon  the  cafe  does 
not  ITe  ;  for  the  law  does  not  puni(h  him  for 
permiffive  wafte,  5  Co.  13.  ^.  Cro.  EJ.  777, 
784.  4  MoJ.  12.  Vide  aSlion  upon  the  cafe 
Jor  Misfeafance^  Div.  I.  No.  6.  For  Neg^ 
ligence^  Div.  L  No.  6.  and  vide  the  flat.  6 
jlnn.  r.  31. 

If  a  man  creft  a  dove-cote,  or  coney-bo- 
rough in  his  own  land,  though  the  doves  0/ 
conies  hurt  the  neighbours.  If  a  man  fliut 
the  doors  of  his  houfe  againft  the  (heriff, 
who  comes  to  levy  execution  upon  the  goods 
of  another,  which  are  in  his  houfe.  If  a  man 
give  corrccbion  to  the  fon  and  heir  apparent 
of  B.  who  was  his  apprentice,  whereby  he 
becomes  lame,  and  is  difparaged  in  his  mar- 
riage, B.  cannot  have  an  action  upon  the  cafe. 
I  fcarce  need  obferve  that  the  corredlion  muf^ 
be  moderate,  and  not  exceeding,  in  propor- 
tion the  offence* 

So  if  a  man  enter  a  caveat,  whereby  any 
one  intitled  by  the  King's  patent  is  put  to  a 
charge  in  obtaining  adminiflration.  Vide  i 
Com.  Dig.  141. 

It  does  not  lie  againft  an  officer,  for  re- 
ducing a  ferjeant  to  be  a  common  foldier, 
out  of  the  King's  dominions  in  time  of  war. 
Barwis  v.  Keppel^  Efq;  2  ^Hf*  314.  The 
ground  of  the  adjudication  in  this  cafe  was, 
that  by  the  a£t  of  parliament,  to  punifh  mu- 
tiny and  defer tion,  the  King's  power  to  make 

F  3  articles 
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articles  of  wi^r,  is  confined  to  bis  own  domi^ 
nions ;  when  his  army  is  out  of  his  dominionsji 
he  a6ls  by  virtue  of  his  prerogative,  and  with* 
put  the  ftatute,  or  articles  of  war;  therefore 
the  plaintiff's  counfel,  could  not  argue  ppoii 
them,  for  they  were  both  to  be  laid  out  oF 
the  cafe,  znA  fiagrante  Bello^  the  common  la^v 
has  never  interfered  with  the  army.  Jnter 
^rmajilent  leges ;  and  the  court  thought  they 
had  no  jurifdidion  in  this  cafe.  This  was  id 
C.B.  upon  folemn  argument,  on  a  cafe  referv^c) 
^t  nifi  prius^  for  the  opinion  of  the  court.   • 

If  Ji^  and  B.  fign  an  agreement  without 
flamps,  **  that  A.  fets  and  lets  to  B.  an4 
partners,  to  raife  lead  ore  in  a  plai  of  ground^ 
B.  agrees  to  pay  A.  every  fixth  pig;  A.  agrees 
to  let  faid  partnerihip  have  the  /aid  groundi 
during  all  his  term,  and  A.  is  to  carry  one- 
eighth  part  of  the  bargain."  And  in  this  B. 
works  and  gets  ore,  and  Q.  a  flranger  works 
and  gets  ore,  cafe  lies  not  for  B.  againfl  C, 
it  muA:  be  trefpafs.  3  Burr.  1556^  In  this 
(:afe,  all  (he  partners  werp  plaintiffs,  and  pro* 
pei'ly  fo.  But  the  reafon  of  their  failing  in 
the  adion  was,  they  were  in  aSfual poje^on^ 
as  they  had  worked  for,  and  got  ore,  and  the 
injury  was  immediate,  not  confequential. 
Was  fuch  an  adion  now  to  be  brought,  per-* 
haps  fufHcientpofTeflioa  might  be  (hewn,  with- 
out producing  the  writing.  But,  if  it  {houl4 
he  piaterial,  to  give  the  title  in  evidence,  tq 
inaintain  the  plaintiffs  pofTeffion,  as  to  that 
parti  and  to  afcertain  the  extent  of  itf  the 
agreement  mud  be  ftamp'd,  or  it  cannot  be 
jivci^  i^  evidence.    Vide  fiat.  23  Geo^  3.  r.  58* 

4.  When 
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Where  the  Damage  happens  by  Default  of 

the  Plaintiff. 

An  aAion  upon  the  cafe  does  not  lie,  wherd 
the  damage  happens  by  the  negligence,  or 
default  of  the  plaintiff  himfelf.  As  if  the 
plaintiff  agrees  with  the  defendant  to  carry 
timber  to  D.  to  be  laid  in  fuch  a  place  a$ 
the  defendant  fliould  appoint;  an  adion  up- 
on the  cafe  does  not  lie,  for  not  appointing 
a  place,  whereby  the  plaintiff's  horfes  ar^ 
ipoiled.     2  Lev.  196.  i  Vent.  310, 

5.    For  an  A5i  of  another  Nature. 

An  aAion  upon  the  cafe  does  not  lie  for  a 
i^rong,  which  is  a  felony  ;  as,  if  a  man  kill 
the  fervant  of  another,  an  adion  upon  the 
cafe  does  not  lie  by  the  mafter  per  quodfer* 
wtium  amifit .  Or,  for  the  battery  of  his  wife, 
by  reafon  of  which  (he  languifbed  for  fix 
months,  and  then  died,  60,  it  does  not  lie 
againfl:  a  hufband  and  wife,  for  that  the  wife 
affirmed  herfelf  to  be  fole,  and  married  the 
plaintiff^     Vide  i  Com.  Dig.  141  • 

6,    For  a  bare  Trejpafs. 

An  adtion  upon  the  cafe  does  not  lie  for  a 
mere  trefpafs ;  as,  for  pulling  down  a  wall, 
and  taking  off  the  tiles  from  an  houfe,  unlefs 
it  be  alledged,  that  the  timber  was  thereby 
rotted.     Semb.  i  Rol.  Ab.  104.  /.  5* 

So,  if  a  miller  take  toll  of  one,  who  is 
toll* free  j  an  adlion  upon  the  cafe  does  not 
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lie^  but  trefpafs.  So,  if  a  man  take  his  CQrni 
orj  if  a  miller  take  more  for  toll  than  ho 
ought.  But  in  either  of  thofe  cafes,  I  con-f 
ceive,  he  may  maintain  trover. 

So,  if  a  man  enter  my  land,  and  doth  a 
Duifance,  adlion  upon  the  cafe  will  not  lie« 
But,  if  he  doth  any  thing  upon  his  own  land^ 
which  becomes  a  nuifance  to  mine,  cafe  will 
lie.  As,  when  he  flops  a  water-courfe  on  his 
own  land,  which  thereby  overflows  mine« 
Vide  I  Com.  Dig.  141, 

7.    For  Perjury^ 

So,  cafe  does  not  lie  for  the  perjury  of  4 
vitnefs,  whereby  the  plaintiff  recovers  lefs 
damages  than  he  was  juflly  intitled  to,  in  an 
"aftion  of  trover^  or  any  other  action.  Cro^ 
EI.  520.  Ow.  158,  Vide  2  And.  47.  Vid^ 
foji.  No.  8. 

8.    When  another  Remedy  is  given. 

Cafe  does  not  lie  when  the  law  hath  pro-? 
vided  another  remedy,  In  chancery i  as,  if 
feofiees  to  an  ufe  at  common  law  refufe  to 
make  a  feoffment,  join  voucher,  ^r,  an  ac-? 
tion  upon  the  cafe  does  not  lie,  for  they  fhall 
be  compelled  in  chancery.  If  the  lord  of  a 
manof  refufe  to  hold  a  court,  or  to  admi( 
upon  a  furrendcr.  Vide  aSiion  upon^  the  cafe  for 
negligence^  Div.  I.  No.  2*  So,  if  a  tenant 
of  a  manor  refufe  to  take  a  furrender  accord^f 
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Or,  in  parliament  y  as,  for  a  falfc  return 
Df  one  elected  a  burgefs  for  parliament ;  for 
that  is  cognizable  in  parliament ;  unlefs  it 
be  upon  thzjiatute  23  //.  6.  r,  15.    Vide p oft. 
jiSiion  upon  the  cafe  for  a  Deceit  ^  Div.  1.  No. 
6.     For  Misftajance^  Div.  I.  No,   i.     For 
Negligence,   Div.  /,  No.  2.    R.    where  the 
action  was  before  the  determination  of  the 
eledion  in  parliament,  Lut.  89.     So,  for  a 
double  return  made  ma/itio/e,  an  adlion  upon 
the  cafe  does  not  lie,  by  the  common  law« 
So,  after  a  determination  in  parliament^  the 
party  againft  whom  it  was  determined,  can- 
not have  an  aftion  upon  the  cafe,  for  a  falfc 
return  againil  the  officer,  who  returned  an- 
other elcdled.  Lut.  89.     So,  when  a  remedy 
is  provided  by  ftatutc;  as,  if  a  ftatute  prohi- 
bits jhe  importation  of  cards  without  licence, 
&c.  an  adion  upon  the  cafe  does  not  lie,  by 
any  who  hath  the  King's  licence,  againft  the 
importer,  for  a  damage  to  the  perfon  licenced. 
3o,  an  adlion  upon  the  cafe  does  not  lie  for 
perjury,  whereby  averdidt  paflcdagainfthimi 
Jor  he  ought  to  fue  upon  the  fiat.  5  E/iz. 
c.  g.  vide  ante,    No.  7.      Nor,  for  a  falfc 
path  in  chancery,  or  in  an  affidavit,  &c.    But 
the  party  is  indidtable  either  upon  the  flatute 
of  the  5th  of  E/iz.  c.  g.  or  at  the  common 
law.    {Vide  1  Com.  Dig.  142.)     And  here  I 
(h^uld* caution  the  practitioner  to  obferve,that 
the  quarter  feflions  of  the  peace  hath  not  any 
iurildidion  as  to  perjury  at  the  common  law, 
though  it  hath  m   cafe   of  an   indi<ftment 
founded  upon  the  flatute,  and  which  jurif- 
()4£li99  is  |;iyen  b^  that  ftatutef   I  have  lately 
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known  feveral  miftakes,  where  indiAoientt 
for  perjury  at  the  common  law  have  been 
found  at  the  feflionSt  whereon  nothing  could 
be  done;  for  the  feflions  cannot  try^  and  they 
cannot  be  removed  into  J3.  R.  &c.  to  be  tried^ 
becaufe  the  fefHons  had  not  jurifdidion  to 
receive  fuch  bills,  and  fend  them  to  the  grand 
jury.  I  (hould  alfo  notice^  that  indidtmenta 
on  the Jiat.  are  feldom  ufed,  as  the  utmoft 
punidiment  the  court  can  inflift,  is  limitted 
by  the  (latute  to  a  penalty  of  20/.  fix  months 
imprifontnenty  and  perpetual  infamy.  And 
there  is  not  any  fubfequent^j/.  which  hath 
encreafed  the  punifhinent,  upon  an  indidt^ 
pient  founded  upoq  the  Jiat.  of  the  5th  of 
^i?i.  e.g. 

III.  Proceeding  in  an  Adlion  upon  the  Cafe^ 

|.    T^he  Original^ 

By  ihtjlat.  jg  H.  7.  c.  9.  the  like  procefs 
ihall  be  in  adions  upon  the  cafe  in  B.  JR.  and 
C  B.  as  in  trcfpnfs,  or  debt,  And  therefore 
the  procefs  {hall  be  attachn[)ent,  diftrcfs, 
capias,  and  fo  on  to  outlawry.  If  an  a<ftion 
upon  the  cafe  be  comipcnced  in  B.  R.  by 
priginal^  the  defendant  may  be  outlawed, 

2.  T/je  Declaration. 

In  an  aflion  upon  the  cafe,  the  original 
contains  the  whole  cafe.  And  the  courfe  was 
to  recite  the  original  in  the  declaration.  But 
now  in  B.  R.  and  C.  B.  by  rule  of  court,  the 
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dieclaratlon  need  oot  repeat  the  original  writ, 
but  fhall  only  fay  A.  late  of^  &c.  was  at-* 
faded  to  anfwer  B*  in  a  plea  of  trefpafs  on 
fie  cafe.  And  this  is  now  the  conftant  courfc, 
and  therefore  was  the  original  to  be  recited, 
I  think  the  courts  on  motion,  would  order 
it  to  be  expunged  from  the  declaration  as 
totally  ufelcfs,  and  only  tending  to  create 
cxpence,  and  would  probably  make  the  plain- 
tiff's attorney  pay  the  cofts  of  the  application. 
If  the  writ  (in  the  preceding  Ihort  form) 
be  recited  to  be  in  a  plea  of  trefpafs j  and  the 
declaration  be  trefpafs  upon  the  cafe^  it  is  good; 
for,  in  a  plea  of  trefpafs^  extends  to  trefpafs 
Upon  the  cafe,  as  well  as  trefpafs. 

2.  When  the  Declaration  omits  vi  et  armis. 

No  declaration  in  cafe,  ought  to  (late  a  faft 
to  be  done  with  force  and  arms.  And  there- 
fore in  an  adlion  upon  the  cafe  for  negligence, 
or  non-feafance,  if  the  declaration  be  with 
force  and  arms t  it  will  be  bad.  9  Co.  50.  b. 
So,  in  an  action  upon  the  cafe,  for  the  de-* 
fendant's  flopping  a  water-courfe  in  his  own 
land,  which  oqght  to  run  through  the  plain-? 
tiff'^.  Or,  for  ereding  a  gate,  whereby  the 
plaintiff  was  hindered  in  his  way  to  his  clofe* 
So,  in  an  adlion  upon  the  cafe  for  the  diflurb- 
ance  of  a  liberty :  As,  for  diflurbing  one  in 
his  feat  in  a  church. 

But,  an  action  upon  the  cafe  for  a  mis- 
feaiance,  which  is  the  caufe,  but  not  the  very 
point  of  the  aftion,  may  be  alledged  with 
force  and  trms  :   As,  in  an  a£tion  for  a  dif- 
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turbance  to  hold  a  court,  whereby  he  loft  bis 
fees,  the  difturbance  may  be  alledged  witb 
force  and  arms.  9  Co.  50.  i.  So,  in  an  adion 
upon  the  cafe  for  a  re/cous,  the  rejcous  may 
be  alledged  with  force  and  arms.  So,  for 
chafing  his  cattle,  whereby  they  were  loft,  or 
injure^,  £cc.  So  for  difturbing  the  plaintiff 
in  the  profits  of  a  fair.  So  for  difturbing 
him  in  his  way  per  quod,  &c.  Vide  i  Com. 
Dig.  143. 

4.  TThen  the  Declaration  omits  contra  pacem. 

A  declaration  in  an  adion  upon  the  cafe 
for  negligence,  or  non-rfeafance,  fhall  not  fay 
againji  the  peace.     9  Ca.  50.  b.      But,  it  is 
faid,  an  aftipn  on  the  cafe  is  founded  upon  a 
wrong,  and  may  conclade,  againji  the  peace. 
P.  N.B^  92.  E.   Faug.  loi.    And  therefore, 
v^here  it  may  fay,  with  force  and  arms  ^  it  may 
conclude  againji  the  peace,   i  Com.,  Dig.  143^ 
But,  thq  general  concluiion  of  declarations 
in  cafe  now  arc,  if  by  original,  wherefore  the 
faid  A.  faith  he  is  injured  and  hathfujiained 
damage  to  the  val$ie  oJ\  &c.  an d^ therefore  he 
brings  his  fuit,  &c.     If  by  bill,  ^0  the  faid 
A .  his  damage  of,  (^c.  and  therefore  he  brings^ 
bisfuit,  &c.     As  to  the  alledging  a  difturb- 
ance, &c.  to  be  done  with  force,  per  fuodp 
&c.  it's  not  improper^  though  in  cafe,  ior  it 
is  only  ftating  the  mode  of  doing  the  zQ:^ 
from   which   acl,    an   injury   refults  to  thq 
plaintiff,  as  coofequential  of  that  aft. 
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ACTION  UPON  THE  CASE  UPON 

ASSUMPSIT. 

m 

I.    When  an  AJfumpJit  Ues^ 

I.     Vpon  an  implied  Promi/e^ 

An  aJfumpfA  lies  upon  every  executory  pro- 
mife  not  performed^  made  upon  a  good  con- 
fideration.  Though  the  promife  be  not  made 
by  exprefs  words.  As,  upon  every  contrail 
executory,  each  party  (hall  have  an  affumpfit 
againft  the  other,  who  does  not  perform  his 
part  of  the  contrad,  and  (hall  recover  the 
whoie  demand,  befides  his  fpecial  lofs,  in 
damages.  ^^  for  money  due  upon  an  ac* 
count.  If  a  man  receives  money  or  goods  to 
my  ufe*  An  affumpjit  lies  for  the  non -per- 
formance of  an  award,  where  the  fubmi^on 
is  by  paroU  So,  for  a  fine  due  to  the  grantee 
of  the  King  pro  licentsd  concordandi.  Or,  for 
a  fine  alTefied  for  admittance  to  a  copyhold. 
But  as  Lord  Ch.  J.  Holt  (a  very  able  lawyer) 
was  of  a  contrary  opinion,  I  (liall  refer  to  the 
cafes.  They  are  2  Verit.  175,  where  three 
judges  were  of  opinion  the  action  would  lie, 
s^Htid  Holt^  2  Lev.^ti.  Stow.  35.  3  Mod. 
240.  Carib.  9 1 .  alfo  vide  as  to  adion  of  debt, 
I  Sid.  58.  2  Mod.  230,  232.  Lut.  597.  Cliff'. 
^44.  Vide  Ent.  ^jt. 

If  the  fine  is  reafonable,  or  no  more  than 
the  antient  and  ufual  fine,  the  lord  may,  after 
demand,  and  pofitive  refafal  to  pay,  feize 
the  copyhold  as  forfeited.  That  will  compel 
|>ayment.    If  the  tenant  after  fcizure  tenders 
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the  fine,  and  all  coils,  and  the  lord  rcfufcfi 
to  reftore,  equity  will  give  relief,  as  I  con-^ 
ceive.     Fide  2  Vern.  664. 

AJfumfJit  lies  for  the  duty  of  fcavage  due 
by  the  cuftom  of  London.  So,  for  a  penalty 
forfeited  by  a  bye  law;  for,  when  a  man  be- 
comes a  member  of  a  corporate  body,  the  la^^ 
implies  a  promife,  that  he  will  conform  toi 
and  comply  with  all  its  lawful  ordinances^ 
It  lies  for  fees  due  to  the  plaintiff  upon 
knighthood  of  the  defendant.  So,  by  the 
infurer  of  a  £hip,  for  the  pramium  for  which 
he  infurcd.  So,  if  a  man  receive  the  profits 
of  an  office  upon  pretence  of  title,  an  inde"^ 
hitatus  ajjumpfit  lies  by  him,  who  hath  the 
right  to  them,  as  for  money  received  to  his 
ufe.  So,  in  every  cafe  where  an  account 
would  lie.  A  fortiori^  where  there  is  an  ex* 
prefs  promife  to  render  an  account. 
'  An  indebitatus  ajfumpjit  lies  againft  a  fa* 
ther,  for  medicines  provided  and  delivered 
for  his  daughter,  Ray.  67.  1.  e.  if  at  his 
requeft,  or  Ihe  is  unmarried,  and  continues 
part  of  his  family,  when  he  is  bound  in  y\i^ 
lice  to  provide  what  is  ncccffary  for  her^ 

It  lies  for  money  promifed  upon  the  mar«» 
riagc  of  a  relation.  Vide  i  Vent.  3114  Cro^ 
El.  63,  4*  and  vide  the  Jiat.  29  Car.  2.  c.^i 
|.  4.  which  requires  the  promife  to  be  ia 
writing. 

It  lies  for  meat  and  drink,  for  a  baftard 
child,  per  Pemb.  2  Sbot,  184. 

Or  a  matter  of  charity.  Semb.  2  Sbow^  1 844 
/•  e.  upon  a  fpecial  promife,  but  then  qtu  if 
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It  would  not  be  within  the  flat,  of  frauds^ 
&c.  as  a  collateral  promife  P 

So  an  indebitatus  cffumpjit  lies  for  money 
lent,  or  goods  fold^  at  defendant's  requeft  to 
a  ftranger.  But  in  the  cafe  of  money  lent^ 
the  declaration  muft  ftate  the  money  to  be 
lent  to  the  defendant,  for  money  lent  to  the 
ftranger,  at  A's  requefl  is  bad,  i  Salk.  23. 
So,  as  to  goods  fold  and  delivered,  I  con- 
ceive the  declaration  (hould  ftate  the  goods 
to  be  fold  to  the  defendant;  and  at  his  re-i 
queft  delivered  to  the  ftranger«  I  fcarce 
know  a  fubjc(ft  in  the  law,  whereon  a  greater 
number  of  queftions  have  arifen,  than  upon 
this,  v/z.  Whether  the  debt  is  the  debt  of 
the  defendant^  or  the  debt  of  another  ?  And 
whether  it  comes  within  the  fiat,  of  frauds 
and  perjuries,  29  Car.  2.  c.  3.  §•  4.  which 
requires  a  promife  to  pay  the  debt  of  aao« 
ther,  to  be  in  writing.  And  fuppofe  the 
promife  is  in  writing,  yet  it  may  be  what 
the  law  calls  nudum  pa£fum,  and  therefore 
void  at  the  common  law,  and  not  made 
good  by  the  ilatute:  as,  fuppofe  after  a  debt 
is  due  from  a  third  perfon,  I  promife  in 
writing,  without  any  confideration,  to  pay 
the  debt,  this  is  nudum pa^um,  as  no  benefit 
refults  to  me,  nor  any  detriment  to  the 
plaintiff!  Of  this,  however,  we  fliall  treat 
more  at  large,  when  we  come  to  treat  under 
the  next  general  head^  of  what  will  be  a 
good  confideration  ? 

At  common  law  an  ajfumpfit  did  not  lie 
for  rent  in  arrear,  the  law  not  implying  any 
promife,  during,    or   after  tiie  term ;  as  it 
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favoured  of  the  realty,  i  RoJi  Ab.  y.  I.  i^i 
30.  vide  pojl.  Div.  IIL  But,  now  by  th« 
Jlat.  II  Geo.  2.  c.  19.  fee.  14.  Where  the 
demife  is  not  by  deed,  the  rent  may  be  re^ 
covered  in  an  a<flion  upon  the  cafe,  viz.  af^ 
fumpfit  for  ufe  and  occupation.  And  that 
ivhere  the  tenant  has  commenced  a  quarter^ 
or  half  year,  and  quitted  long  before  the  ex-» 
piratfon  of  the  time,  the  plaintiff  (hall  re*-^ 
cover  for  the  whole  time  the  tenant  ought 
to  have  occupied,  in  fuch  a<ftion,  for  ufe 
and  occupation,  fuppofing  the  landlord  does 
not  accept  the  poffeilion,  until  the  time  ex- 
pires. 

Where  debt  does  not  lie,  indebitatus  af^ 
Jump/it  does  not  lie ;  as  upon  a  wager,  or 
mutual  promife.  i  Salk.  23.  Or,  a  pro-* 
mife  upon  a  confiiieration  to  pay  the  debt 
due  from  another,  per  Holt^  6  Mod.  1 29. 
But,  in  thefe  cafes,  where  the  promife  is  lc-« 
gal  and  binding,  a  fpecial  ajfumpjit  will  lie* 
though  an  indebitatus  ajfumpjit  will  not» 

In  every  cafe  where  a  man  is  accountable 
to  another,  an  indebitatus  ajfumpjit  lies 
agalnil  him  for  money  received  to  his  ufe : 
as,  if  A.  receives  the  rents  of  B's  lands,  upon 
pretence  of  title.  So,  if  he  receive  money 
to  account  for,  or  to  merchandize,  an  inde-^ 
bitatus  ajfumpjit  lies.  So  if  A.  fell  an  horfc 
to  B.  and  agree,  that  if  he  diflikes,  and  .re- 
delivers the  horfe  to  C.  he  fhould  repay  the 
money,  otherwife  A.  himfelf  would  \  upon 
re-delivery  of  the  horfe  to  C.  an  affumpfil 
Iks  by  B.  againft  A.  for  money  received  to 
his  ufe*     3  Lev.  364.    But»  in  fuch  cafci^ 
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1  conceive  B.  muft  prove  a  demand  on  C.  of 
the  money  and  refufaK  The  declaration 
may  (late  the  fpccial  ajfumpfit^  as  v^ell  as  the 
cromtnon  count,  for  money  had  and  received, 
and  the  plaintiff  at  the  trial,  give  evidence 
on  either  count,  at  his  ele^ion  ;  the  latter 
wrill  be  the  mofl  eligible,  if  the  fpecial  count 
flioold  not  (late  the  fadts  accurately^ 

So,  in  every  cafe,  where  a  man  p^s  mo* 
ney  to  another  by  miftake,  an  adtion  Itirtbr 
money  received  to  his  ufc.  Or  by  the  de- 
ceit of  another  ;  as  if  A.  pay  money  upon  a 
policy  of  infurance,  in  which  he  was  bound 
when  the  fhip  was  believed  to  beijof^,  but 
was  not :  or  for  the  premium^  when  there 
were  no  goods  in  the  (hip.  If  the  policy  be 
ia  the  name  of  a  flranger^  yet  he  (hall  have 
the  adion  though  it  be  the  money  of  the 
c^Jiui  que  truji  \  for  it  is  paid  in  his  name. 
Though  by  matter  ex  poji  faSlo^  the  pay- 
ment be  void%  As.  to  the  three  lad  cafes« 
Vide  Sbom.  1 57. 

So,  if  A.  receive  money  by  authority  from 
an  adminiftrator,  and  pay  it  to  him,  and 
afterwards  a  will  is  found,  and  the  admini- 
flratjon  repealed,  an  ajjumpjic  lies  againft  A. 
by  the  executor,  for  money  received  to  his 
ufe;  for  the  authority  being  void,  a  debt 
arifes  to  him  who  hath  the  right:  per  Trevor^ 
1  Salk.  27.  It  is  my  duty  to  ftate  what  the 
law  is,  but  it  is  equally  my  duty  to  put  the 
praAitioner  on  his  guard,  not  to  purfue  any 
meafure,  that  may  bring  upon  him  a  reflec- 
tion. Though  this  is  law,  yet  it  is  the 
Jummum  jus^  and  where  a  plaintiff  can  obtain 
equal  juftice,  without  recourfe  to  thc/ummum 
Vol.  I.  G  jus 
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Jrs,  every  fair  praditioner  will  pnrftre 
the  means.  Therefore,  if  he^  who  waa 
the  adminiftrator  is  refponfible,  he  ought^ 
in  juftice,  to  be  fued ;  this  will  avoid 
circuity  of  adtion,  and  much  unnecefTary  ex*' 
pence  to  the  parties. 

A  woman  Ihalt  have  afumpjit  againft  a 
man  who  marries  her,  having  a  fordler 
wife  alive,  for  the  profits  of  her  eftate,  as 
Ibi^  money  received  to  her  ofe  i  but  if 
he  who  pays,  be  partiaps  criminh^  he  (hall 
not  have  an  ajumpfit  for  money  received 
to  his  ufe.  As,  if  A.  bound  in  a  bond  upoa 
Tffi  ufurious  contract,  pay  part  of  the  mo* 
Dey,  he  fhall  not  have  an  cffump^t  for  it* 
If  A.  pay  money  to  B.  to  bribe  officers, 
which  is  paid  accordingly,  he  (hall  not  have 
an  afumpjtt  againft  B.  Vide  i  Com.  Dig.  143-5- 

If  a  man  in  pofleflion  of  an  office,  which 
is  within  the  Jiat.  5  and  6  Ed.  6.  c.  16.. 
againft  the  fale  of  offices,  agrees  with  ano- 
ther, to  affign  in  confiderption  of  a  certair^ 
fum,  which  the  htter  promifes  to  pay  to 
the  former,  on  his  (the  promifrer'a  admif-^ 
fion  into  the  office)  the  former  caoDot  main-* 
tain  indebitatus  ajfumpjit^  or  indeed  any  ac« 
tion  againft  the  latter  for  the  money.  Thia 
was  determined  in  a  caufe  fome  years  iiDce,^ 
tried  before  Lord  Mansfield^  wherein  I  was 
concerned,  th«  name  of  which  I  have  forgot^ 

Ad  ailumpfit  lies  if  A.  pay  money  to  B» 
en  a  promise  to  transfer  ftock  at  a  future 
day,  which  is  not  done.  Stra.  406.  \ 
fcarce  need  mention,  that  this  muft  be  oa 
a  fair  &  bona  fide  traafadioii^  which  does 
4  Jiot 
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not  cottife  Within  the  aft  made  to  prevent 
ftock  jobbing,  /.  e.  where  there  is  not  any 
intention  in  the  parties  to  fell,  or  buy  flock, 
but  merely  to  pay  the  difference  in  price  at 
the  day.  Fide  Index  to  the  Statutes,  title 
Stock-Jdbbing. 

Aifumpfit  lies>  if  A.  pays  money  to  B.  on 
a  contract  for  old  flock,  and  B.  delivcirs  him 
additional  flock.     Stra.  407* 

If  the  clerk  of  a  company  pays  over  the 
money  received  to  the  company,  but  does 
not  enter  it  in  the  book,  ftdion  does  not  lie 
againfl  him  i  if  he  had  not  paid  it  over,  i( 
lies  againfl  him,  of  againft  the  company* 
Stra.  480. 

If  a  tradefman  pstys  once,  fof  goods  deli'- 
vered  to  a  waterman  on  trufl,  he  fhall  be  H-- 
able  afterwards,  though  he  fend  the  money 
by  him  to  pay  for  them.     Stra.  .5o6# 

The  repairdr  of  a  fhip  has  his  electron 
againfl  the  maAer  who  employed,  him,  or  the 
owners ;  but  if  he  undertakes  it  on  a  fpecial 
promife  of  either,  the  other  is  difcharged* 
Stra.  816. 

Where  money  is  extorted  by  durcfs  t)f 
goods  ;  as  if  a  man  will  not  deliver  goods 
pawned  to  him,  without  more  money  than 
the  legal  interefl ;  and  this,  though  plafin-* 
tiff  tendered  more  than  legal  ihterefl.  Stra^ 

For  money  given  to  be  laid  out  in  bribes, 
thoaghlaid  out  accordingly.  Salk.  21.  contra. 

On  a  policy  of  afTurance,  though  there  is 
a  claufe,  that  any  difpute  fhall  be  referred 
to  arbitrators,     i  Wilf.  129. 
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For  petty  cuftoms ;  for  they  may  hr^ 
granted,  ai>d  fo-  plaintiff  may  prefcribc  for 
them.     2  ff^ilf*  95. 

Aflumpfit  for  money  lent  to  a  third  per- 
fon,  at  the  requeft  of  defendant,  lies  not ; 
and  if  on  general  ifTue  to  this  among  other 
counts,  there  is  ageneral  verdidt,  and  damages 
on  all,  judgment  fhall  be  arrefled.     2  ff^slf. 

141. 

Aflumpfit  lies  in  many  cafes,  where  debt 
lies,  and  in  many  where  debt  doth  not  lie* 

-^-  33  ^*  ^'  ^  -S*  ^'  10^5* 

It  lies  where  defendant  is  under  an  obli-' 

gation  from   natural  juftice  to  refund;  for 

the  law  implies  a  debt,  and  gives  this  ac-^ 

tion,  quqfiex  conCraSiu.    Ibid. 

It  lies  for  money  recovered  by  judgment 
of  acourt  having  jurifdi<ftion,  not  on  a  ground 
that  the  judgment  is  wrong,  (for  till  fet  afide, 
or  reverled  it  is  conclufive  as  to  the  fubjcdt 
matter  of  it,)  but  becaufe  defendant  ought 
not  in  juflice  to  keep  the  money,  for  a  rea- 
ibn,  of  which  plainti^  could  not  avail  him« 
fclf  of,  againft  that  judgment.  Ibid, 

A.  makes  notes  to  B.  who  indorfes  them 
to  C.  that  he  may  recover  of  A.  C.  figning 
agreement  that  6.  ihould  not  be  liable  to 
pay,  nor  fuffer  for  fuch  indorfcment.  C» 
fues  B«  in  court  of  confcience,  who  refufe 
to  admit  of  this  agreement  as  a  defence, 
thinking  they  have  not  power  to  judge  of 
it,  and  decree  B.  to  pay  C.  which  he  does  1 
aflumpfit  lies  for  money  had  and  received 
to  his  ufe.  Ibid. 

This 
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This  kind  of  adion  lies  only  for  money 
«%vhich  ex-aquo  et  bono  defendant  ought  to 
-return  ;  ds  for  money  paid  by  miftake,  or  on 
a  confideration  which  happens  to  fail  i  for 
€noney  got  through  impoiition  (cxprcfs  oV 
implied)  or  extortion,  or  oppreffion,  or  un- 
due advarit age  taken  of  plainti'fF's  fituation': 
i>ut  not  for  money  paid  by  plaintiff,  and 
claimed  of  him  as  payable  in  point  of  ho- 
nour and  honefty,  though  not  recoverable  by 
Jaw,  as  a  debt  barred  by  the  flatute  of  limi* 
tations,  or  contradted  during  infancy,  or  to 
the  extent  of  principal  and  legal  intereft  oh 
an  ufurious  contract,  or  for  money  fairly 
'loftat  play  ;  for  in  fuch  cafes  defendant  may 
in  confcience  r^tain^  though  by  law  barred 
of  recovering.   Ibid. 

If  a  man  pays  a  forged  bill  of  exchange 
jdrawn  on  him,  to  an  indorfee  who  has  a£led 
Jfona  Jide^  he  cannot  recover.  M.  3  <?•  3% 
3  B.  M.  1354. 

m 

;a .  Vpon  a  hill  of  'Exchange ^  and  Promijfory 

Note, 

If  a  mercliant  direft  a  bill  of  exchange  to 
another  merchant,  payable  to  A.  or  order, 
-and  tne  other  accepts  it  ;  by  the  law-mer- 
>chant  a  promife  is  implied  in  the  acceptor 
^o  pay  it.  And  an  ajjumpjit^  lies  for  every 
indorfee^  to  whom  the  bill  is  afUgned.  So, 
every  indorfer,  who  affigns  fuch  bill,  is  li^ 
abJe  to  an  affumpjit^  by  any  fubfequcnt  indor^ 
fee.  A^d,  if  the  merchant,  to  whom  a 
4>iH  is  diredlcd,  rjcfufe   to  accept  it,  the  di- 
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redor  or  drawer  is  liable  to  every  indorfee. 
If  the  merchant  to  whom  a  bill  is  directed, 
refufes  acceptancet  whereupon  a  ftranger  ac- 
cepts it  for  the  honour  of  the  drawer,  he  is 
f  iable.  If  a  man,  not  a  merchant,  draw  % 
bill  of  exchange,  he  is  liable  according  to 
t))e  ufage  among  merchants.  If  the  indorfer 
pays  the  ipdorfee,  the  acceptor  is  afterwards 
liabl?  to  him. 

If  9  bill  is  payable  to  A.  for  the  ufe  of 
B.  who  indorf<:s  it ;  an  ^Jumpjit  lies  by  the 
i^iptite^  though  A.  hath  paid  it  upon  an  ex- 
tent, 2%  the  fuit  of  the  king,  againft  B.  for 
K.  was  the  vifible  owner. 

With  rcfpcft  to  indorfecs  of  promiffory 
notes,  th^  common  law  was  otherwife :  but 
now,  by  the  Jlat.  3  fi?  4  Ann.  c.  9.  all 
notes  made  by  any  pepfon,  or  by  the  fervant 
or  ag^nt  of  any  one,  ufually  intruded  to  fign 
notes  for  his  mafter,  whereby  promife  {hall 
be  to  pay  any  fum  to  any  other  ^r  orier^ 
ihall  be  payable,  aflignable,  and  indorfible 
over,  as  inland  bills  of  exchange :  and  the 
perfon  to  whom  the  note  is  payable,  or  in- 
dorfed  or  aifigned,  may  maintain  an  aAion 
for  the  money  agaiaft  him  who,  or  whofe 
fervant  or  agent,  iigncd  it  i  or  agaiqft  any  of 
the  iodorfers,  as  in  cafe  of  inland  bills  of 
exchange.  By  the  fame  (latute,  notes  given 
payable  to  any  perfon  or  bearer^  0iall  b^ 
conftrued  to  be  due  to  fuch  perfoii«  to  wbooa 
the  fame  are  made  payable  %  and  the  perfon, 
to  whom  they  arc  made  payable,  may  iiain-* 
tain  his  aAion,  as  he  might  in  cafe  of  inland 
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bilk  of  exchange,  againfl  the  perfon,  who 
or  whofe  fervanc  or  agent,  figned  the  fame. 

If  a  bill  of  exchange  by  A.  to  B.  or  order^ 
be  indorfed  only  for  part,  the  indorfee  (hall 
not  have  an  ^umpjit  for  this  part,  Tvithout 
dewing  the  refiduc  fatisficd.  \  Salk.  65. 
Upon  a  bill  of  exchange  the  plaintiff  mull 
declare  upon  the  cujiom.  But  if  the  action 
fee  by  the  drawee,  againfl  the  drawer,  and 
the  declaration  contains  a  count  for  money 
had  and  leceived,  the  bill  will  be  evidence 
to  fupport  that  count.  And  its  proper  al« 
ways  to  introduce  fuch  a  count,  as  a  miflake 
fnay  be  made  in  the  fpeclal  count,  in  ftating 
the  bill. 

If  the  plaintiff  alledge  that  the  defendant 
made  his  bill  of  exchange,  fubfcribed  with 
his  own  proper  hand^  though  he  does  not  fay 
according  to  the  cuflpm  of  merchants,  it 
will  be  fufficient.  If  the  plaintiff  alledge 
payment  for  the  honour  of  the  drawer,  with- 
out faying  t6  wbomt  it  will  be  good  after  ver- 
did.  Debt  will  not  lie  againft  an  acceptor, 
but  againft  the  drawer  himfelf,  debt  will 
]ie^  or  an  indebitatus  ajfumpjt.     Fide  i  Com. 

Dig.  145-7- 

A  bill  of  exchange  is  not  good,  if  not  faid 

to  be  for  value  received.      2  Stra.    iai2. 

Vide  4  yin.  Ab.  Tit.  Bills  of  Exchange  (A.J 

20,  Jo.  241.  the  cafe  of  Peane  &  VVbeatly^ 

at  the  fittings  in  C.  B.  at  WeHminJier^  before 

L4/ Ch.  J.  Willes^  after  Trinity  term,  1742. 

On  a  joint  and  fevcral  promiifory  note  from 

A,    and    B.  plaintiff  may  bring   an  adiou 

G  4  againfl: 
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again(^  both»  or  againfl:  either ;  if  againft 
bothy  it  is  faid  he  mud  declare  that  they 
conjunBim  vel  divifim  prom i  fed  to  pay.  Sed  qu  ? 

If  againfl  one,  muft  declare  generally  that 
he  pronaifed  to  pay.  Stra.  76. 

Plaintiff  may  declare  againfl  the  indorfer» 
Jecundum  tenorem  of  the  indorfement*     Stra. 

478.    .  . 

If  a  promifTory  note  is  delivered  as  an 
efcrow,  and  plaintiff  doth  not  perform  the 
fervicc,  he  fhall  not  recover,     Stra.  674.    . 

A  third  indorfee,  if  he  keeps  a  note  two 
or  three  months,  fhall  not  recover  againfl: 
the  firfl  indorfce,  Stra.  707.  So  perhaps,  if 
only  two  days,  where  the  parties  live  near 
each  other. 

If  plaintiiFdeclares  that  defendant  A.  mado 
a  promifTory  note  for  himfelf  and  his  part* 
ner,  and  iigned  it,  whereby  he  promifed 
for  himfelf  and  partner  to  pay,  it  is  good 
within  the  Jial.  3^4  jinn,  though  he  does 
not  fay  he  iigned  it  for  himfelf  and  partner. 
Zd.  Raym.  1484. 

It  is  not  necefTary  to  aver  that  the  accept- 
ance of  a  bill  of  exchange  was  in  writing. 
Stra.  817.  Ld.  Raym.  1542. 

In  adiion  againfl  one  of  the  makers  of  a 
joint,  or  feveral  promifTory  note,  the  declara- 
tion mufl  fhew  plaintifFs  title  to  fue  one  of 
the  makers.     Stra.  819. 

The  acceptor  fhall  not  be  admitted  to  give 
evidence  that  the  bill  is  forged.  Stra.  946. 

Indorfer  who  has  owned  his  hand,  and 
faid  the  note  fhould  be  paid  when  due,  fhall 
not  afterwards  fet  up  a  defence  of  forgery,  by 
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fimtlitude  of  hands;  though  by  proof  of  ac« 
tual  forgery  he  may.     Stra.  1051. 

One  may  declare  on  the  ftatute  upon  a  note 
payable  to  plaintiff,  and  not  to  bis  order. 
tr.  9  G.  2.B.R.H.  288. 

There  is  no  occafion  to  lay  any  requeft,  in 
a  declaration  on  a  promiiTory  note;  if  there 
was,  and  the  requefl:  was  laid  before  the  note 
was  due»  it  would  be  cured  if  it  wa$  faid— 
and  often  afterwards.     ^///I  33* 

If  A.  gives  promiffbry  note,  value  received, 
payable  to  B.  who  indorfes  it,  and  pays  it 
away  to  C.  and  B.  afterwards  takes  it  up,  and 
pays  C.  the  money  for  it,  and  after  this  B^ 
gives  the  fame  note  a  fccond  time  to  C.  in 
payment,  A.  the  drawer,  is  dill  liable  to  C« 
ff^i/f.  46.  Thofc  who  are  defirous  of  know- 
ing how  bills  of  exchange  fhould  be  made, 
accepted  and  protefted,  may  find  fufficient 
inftrudiions  in  Marius.  Fide  alfo  4  Com^ 
Dig.  1 97,  &c,  and  6  Com.  Dig.  43 1 . 

By  the  ftatutes  g  &  10  fF.  3.  c,  17.  &  3 
&  4  jinn.  c.  9.  every  acceptance  (hall  be  by 
fubfcription,  or  indorfement,  of  an  inland 
bill.  By  the  latter  ^at.  a  proteft  need  not 
be  on  an  inland  bill,  unlefs  it  be  for  value 
received,  and  for  20/.  or  more.  And  the 
drawer  is  not  liable  for  coils,  &c.  on  non- 
acceptance,  unlefs  protefl  be  made  for  that 
caufe,.and  notice  given  of  it  in  fourteen  days 
after,  to  him  from  whom  the  bill  was  re- 
ceived. (This  does  not  mean  cofts  ot  fait.) 
But,  an  aiftion  lies  upon  an  inland  bill,  iiiice 
the  Jtat.  3  G?  4  y^nn.  c.  9.  for  the  original 
debt  upon  a  bill,  without  a  proteft ;  for  that 
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is  not  requifite,  except  for  extraordiAftry  da-» 
mages,  for  delay  of  payment.  6  Mod.  8i« 

By  iht Jiat.  9  Gf  lo^.  ^.  c.  17.  thepro- 
teft  on  an  inland  bill ,  (hali  be  by  a  public 
notary,  or  in  default,  by  other   fubit^ntial 
perfon  of  the  city,  or  place,  before  two  wit* 
nefles,  by  writing  under  a  copy  of  the  bill. 
The  form  may  be  feen  in  the  ftatute«     By 
this  ftatute,  it  (hall  be  after  the  expiration  of 
three  days,  after  an  inland  bill  becomes  due. 
And  the  proteft  jfhall  be  fent,  or  notice  of  it 
given,  in  fourteen  days,  to  the  party  frooi 
whom  the  bill  was  received,  who  (hall  pay^ 
on  producing  it,  the  principal,  intereft,  and 
charges ;  otherwife  he  that  negledts  to  make, 
and  fend  fuch  proteft,  or  give  notice,  (hall 
be  liable  to  all  cofts,  damages,  and  jntereft. 
And  therefore,  for  default  of  a  proteft  of  an 
inland  bill,  proved  at  the  trials  the  drawer 
ihall  difcount  the  damages,   which  he  fuf- 
tained  by  fuch  default,   i  Salk.  131.     Or  bo 
may  have  an  adlion  for  fuch  damages.     Id. 
And  the  plaintiff  (hall  lofe  his  intereft,  and 
cofts,  for  want  of  a  proteft  in  due  time.     Id. 
(Obferve  this  does  not  mean  the  cofts  of  fuit.) 

Great  care  ought  to  be  taken  toprefenta  bill 
for  payment,  and  to  give  notice  to  the  drawer 
and  indorfers,  in  due  time,  of  non-payment, 
or  the  party  holding  the  bill  may  make  it  his 
own,  and  lofe  the  money.  The  cafes  on  bills 
of  exchange,  and  promiflbry  notes,  are  very 
numerous,  and  the  learning  upon  the  fubjed, 
confequently  very  prolix  s  and  as  Mr.  Cun^' 
ningham  has  publiihed  an  oAavo  volume, 
principally  upon  this  fubjedt^  I  (hall  content 
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myfelf  With  referring  to  him,  to  Com.  Big. 
and  MariuSf  above  referred  unto.  I  Hi  all 
only  obfervc,  that  according  to  i  Salk.  132, 
3.  and  late  determinations,  three  days  ic^m 
a  convenient  time,  for  notice  to  indorf«irs, 
C^c.  upon  inland,  or  foreign  bills,  ^c.  but 
the  ufage  of  mercb^Qts  ought  to  govern  ia 
in  fuch  cafes. 

3.  Upon  an  exprefs  Promife^ 

Where  the  Words  muji  be  certain. 

An  ajfumpfit  lies,  wher>  a  man  by  txprefs 
"Words  alfumes  to  do  a  thin:;.  And  th  •  words 
mud  he  certain  ;  and  th^^^f)^e,  if  a  declara- 
tion omit  the  words,  (be  undertook  to  pay, 
&C.J  it  is  had.  So,  if  a  pronuiL  he,  to  pay 
fo  much  uponafpeci.il  confuicraiion  ;  after 
it  is  performed,  an  indebitatus  ciJTumpjlt  lies* 
If  a  promife  be  to  do  a  thing  not  in  hi^  povV(  r 
(bat  not  morally  impolTible,)  yet  an  a  jH^iU'ilt 
^es  :  As  to  aflign  the  leafe  of  a  llrinG;cr  ^  !^r 
he  may  purchafe  it.  Vide  i  Com.  Di:.  147. 

80  the  ailion  lies  if  the  plaintift  (»  v>  uiu- 
ney  above  10/.  loft  at  play  by  defend  luc,  ut 
his  rcqueft.  2  Wilf.  309.  So,  upon  .i  n  rc; 
^Jtceived  of  plaintiff  19/.  on  behalf  of  i  ihii  J 
perfoD,  for  which  I  promife  to  be  uceount- 
abjp.  I  Burr.  373*  So,  on  a  note  ;  it  is  m, 
requefe,  you  pay  A.  on  account  ot  B.  tur  x\  .. 
workmens  ufe.     Hid. 

4.    But  Certainty  to  a  common  Lx  tcr. '  ■ 

Jufficient. 

It   is  fufficient,  though   there   be    . 
abfolute  ccrtainfy;  as,  a  promife   to 
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much  as  he  Jhould  deferve,  vfiih  an  averment 
that  he  dejerved  to  have  Jo  much.  So  a  pr<>- 
iTiife  to  pay  fo  much,  though  he  does  not  fay 
to  whom  the  payment  fliould  be  made.  The 
declaration  dating  that»  in  conlideration  the 
plaintiff  would  do  fuch  a  thing,  thi  defend- 
ant -promifed  to  pay,  and  averring  the  plain-* 
tifF  had  done  the  thing,  the  law  implies  the 
promife  to  pay,  to  him  who  performed  the 
condition. 

It  is  fufficient,  if  in  the  promife,  it  is  not 
faid,  at  what  timei  for  it  (hall  be  in  a  con« 
venient  time  i  and  it  may  not  beamifs  in  thp 
declaration  to  alledge,  that  the  defendant 
hath  not  paid,  although  a  convenient  time  hath 
elap/ed.  So,  a  promife  to  pay  in  manner 
following,  viz.  to  give  a  bond,  &c.  is  fuffi- 
cient.  A  promife  to  pay  according  to  the 
rate  of  fo'  much,  is  binding.  So,  if  the  de- 
claration alledge,  that  whereas  the  defendant 
undertook,  &c.  it  is  good,  though  there  is 
not  any  diredl  affirmation.  So  an  ajfumpjit  to 
give  a  bond  for  40  A  without  faying,  in  what 
penalty^  is  good  5  for  it  (hall  be  intended 
double  the  fum.  An  ajfumpjit  to  purchafq 
land  at  the  bed  rate  he  can,  (hall  be  intended^ 
if  the  owner  is  willing.  Vide  i  Com.  Dtg.  147,. 

5.  There  Jhall  he  a  reajonahle  ConJlruSiion. 

The  words  fhall  have  a  reafonable  con-* 
ftrudliori  i  as,  if  a  man  promife  payment, 
without  faying,  to  whom,  it  (hall  be  intend- 
ed, to  him,  from  whom  the  conlideration 
comes;   as  noticed  above.      If  be  promifi? 

that 
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tkat  he  will  forbear  bim^  it  (hall  beiotemkd, 
that  he  would  forbear  the  debt»  or^  to  fue 
him.  If  he  promife  payment,  according  to 
the  rate  of  \os.  per  ton^  it  (hall  be  intended, 
that  he  will  pay  for  the  odd  pounds,  accord-* 
ing  to  the  fame  rate.  A  promife,  that  a  feme 
covert  Jhail  perform  her  agreement^  (hall  be 
intended,  of  fuch  agreement  as  (he  may  have 
made,  though  Hie  cannot  by  law  make  an 
agreement.  A  promife  to  pay  the  fame  \ool. 
{hall  be  intended,  the  fame  in  quality,  not  in 
Jpecie.  To  pay  for  cattle  fold,  referring  the 
payment  at  a  future  day^  fhall  be  extended  to 
a  fale,  where  part  is  paid  in  prafenti^  and 
part  is  to  be  paid  at  a  future  day«  To  pay 
looA  if  be  marries^  and  has  a  f on  within  a  year 
then  next  following^  (hall  be  intended,  within 
a  year  next  after  the  marriage,  and  not,  after 
the  promife.  A  promife,  in  con(ideration, 
that  the  plaintiffs  at  bis  requeji^  would  procure 
a  notey  &C.  (hall  not  be  intended  of  any  other 
requeft,  than  that  at  the  time  of  the  promife* 
Otherwife,  if  the  words  had  been,  wbeif  J>e 
Jhall  be  .  requefted.  If  a  man  promife  to  pay 
for  wedding  apparel^  it  (hall  be  underftood,  of 
apparel  ufed  for  two  or  three  days,  during  the 
folemnity  of  the  marriage,  according  to  the 
quality  of  the  perfons.  If,  in  an  affumpfit^ 
the  plaintiff  alledge  that  be  agreed  or  faid^ 
&c.  it  (hall  be  intended,  with  or  to  the.de- 
fendant.  So,  if  he  alledge,  in  confideration 
of  a  fubmiffion  to  an  awards  it  (hall  be  in- 
tended of  an  abfolute  fubmillion,  in  confji- 
deration,  that  be  would  deliver  up  a  bond^ 
ihall  be  intended,  of  fuch  a  delivery,  as  that 

it 
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it  may  ht  fcahcelled.  Ih  confidcration  /6dt 
he  nt'Ould  Jell^  and,  ibeteupcn  deliver ;  if  he 
deliver  before  the  aftioh,  though  not  imme-* 
diately  upon  the  fale,  it  is  fuffictent.  If  a 
promife  be  to  transfer  his  ttade,  though  the 
word  is  uncertain,  yet  it  wiirbe  Well.  Un- 
doubtedly the  plaintiff  will,  in  his  declaration 
ftatc  the  trade  the  defendant  followed.  If  it 
be,  in  confideration  oftA^  delivery  0/20/.  old 
money ^  to  render  Jo  much  in  neiv ;  for  a  deli- 
very in  confideration  of  having  fo  much  in 
value-  artiounts  to  a  fale.  If  in  an  offutnpjit 
by  A.  and  B.  late  churchwardens^  the  plain-^ 
tiff  declares  that  the  defendant,  in  confidera- 
tion, that  the  htjhop  would  ab/clve  bis  mother^ 
excommunicated  for  non-payment  of  a  rate  to 
the  churchwardens^  promifed  to  pay  the  rate  ; 
it  (hall  be  intended,  that  the  plaintiffs  were 
churchwardens  at  the  time,  and  that  the  et- 
communication  was  upon  their  profecation* 
If  the  receiver  of  B/s  rents  promife  to  pay 
Within  a  months  having  authority  from  B.  to 
pay  out  of  the  Michaelmas  rent^  it  fhall  be 
intended,  that  he  had  received  the  rent,  when 
he  promifed  to  pay.  So  where  A.  promifed 
in  1659,  to  pay  5a  A  if  Charles  Stuart  fiould 
he  king  within  twelve  months  y  for  it  wat 
intended^  if  be  came  into  poffcffionf.  Vide 
It  Com.  Dig.  147,  8. 
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TI.     Confideration* 

What  will  he  a  good  Confideration. 

J,  Forbearance  of  a  Suit. 

The  confideration,  upon  which  an  ajfump-- 
Jit  (hall  be  founded,  niaft  be  for  the  benefit 
of  the  defendant,  or  to  the  trouble  or  preju-* 
dice  of  the  plaintiff.  And  therefore,  a  pro- 
mife,  in  confideration  of  the  forbearance  of  a 
fuit,  is  good ;  for  that  is  for  the  benefit  of 
the  defendant,  though  the  ad:ion  is  not  dif-* 
charged;  for  forbearance  for  a  reafonable  time 
is  fufficient.  If  (he  confideration  of  forbear^ 
ance  is  general,  m%.  not  limitted  to  any  fpe« 
cific  time,  it  ihall  be  intended,  a  total  for- 
bearance. So,  in  confideration  of  forbearance 
for  a  convenient,  or  reafonable  time,  the 
books  fay,  the  judge  of  nifi  prius  fhali  be 
judge  of  that.  Mo.  854.  i  Kol.Ak.  26.  /.  50. 
3  BuL  207.  I  Sid.  45*  Was  I  the  judge,  I 
inuft  confefs  I  (hould  leave  it  to  the  jury. 

In  confideration  of  not  fuing  an  attach*- 
ment,  is  good.  Or,  of  not  executing  a  €apia$ 
utlagatum.  So,  in  confideration  of  the  for-* 
bearaoce  of  a  fuit  againft  an  executor,  or  ad- 
miniftrator,  for  a  debt  of  the  tefiiator.  Though 
it  be  a  debt  upon  fimple  contra<lt.  Or,  a 
debt  recoverable  only  in  chancery  ^  as,  pay-* 
ment  by  a  furety  for  the  teftator.  In  tlM 
laft  cafe,  I  conceive,  if  the  pcrfon  paying  caa 
clearly  prove,  he  pai4,  as  furety,  he  may  re- 
cover at  common  law,  in  an  adion  for  money 
paid.    And  ia  the  preceding  caies,  the  judg- 
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nent  Oiall  z^cQ.  the  perfon  aad  property  0/ 
the  reprefentative,  thdugh  he  hath  not  aifets, 
for  it  is  upon  his  own  promife/ and  to  ac-^ 
commodate  him,  whidn|  raifcs,  if  I  nlay  fo 
rxprefs  it^  a  new  confideratton^  and  new  lien. 

A  confideration  to  forbesrr  a  iuit>  in  the* 
ccclefiaftical  court,  or  in  chancery^  for  a  Ie« 
gacy,  is  a  good  confideration*  So  in  con(i«» 
deration  of  the  forbearance  of  a  fait  againfl 
the  defendant^  upon  a  contract  made  whilfl: 
he  was  an  infant*  Fide  poji.  Div.  VL  Na.  8. 

So  in  confideration  of  the  forbearance  of  a 
fuit,  againfi:  an  heir,  upon  the  bond  of  his 
anceAor,  if  he  was  bound,  and  had  afiets. 
And  the  lien  ought  to  appear^  not  only  in 
evidence^  but  alfo  in  the  declaration.  So  in 
confideration  of  forbearance  by  the  afiignee 
of  a  bondy  if  he  hath  a  letter  of  attorney  to 
fue,  and  releafe. 

Of  forbearance  of  him  and  his  fon,  to  pay 
both  the  debts :  And  this  does  not  come 
within  the  Jiat.  of  frauds  and  perjuries,  bc- 
caufe  the  forbearance,  as  to  the  fon,  is  a  new 
confideration,  and  in  the  eye  of  the  law  is 
confidered  as  valuable,  becaufe  the  plaintiff 
fuftains  a  detriment  by  the  delay. 

So  in  confideration  of  the  forbearance  of  a 
iii'xt  againil  a  ftranger,  for  that  is  a  prejudice 
to^thc' plaintiff.  Or,  of  the  forbearance  of 
his  debt^  generally ;  for  then  he  ought  to 
forbear  all  the  world.  So,  in  confideration 
that  the  plaintiff,  to  whom  a  debt  was  af-^ 
figned,  will  forbear  a  flranger^  The  fame 
obfervation  as  to  letter  of  attorney,  &r.  made 
above,  applies  in  this  cafe.  Vide  i  Com.  Dig^ 
I4i9»  .50* 

A 


t.9)    ] 

A  prdmife  in  coniideration  of  forbearance^ 
IS  not  good  where  there  was  originally  no 
caufe  of  adion ;  as  if  a  note  is  given  by  a 
Jeme  covert.  Lioyd  v.  Lee^  Stra.  94.  A 
parol  promife  to  pay  the  debt  of  another  in 
coniideration  of  forbearance^  held  by  Ray^- 
mond^  C.  J.  at  Guildhall  to  be  void,  by  the 
Jlat.  of  frauds.  King  v.Wilfon^  2  Stra.  873. 
but  Q^  if  this  is  law  ?  In  the  cafe  of  Retd^ 
Efq;  executor  of  T^uacb  v.  Najh^  Efq;  7rm. 
22  &  23  Geo.  2.  B.  R.  otherwise  determined 
upon  demurrer,  to  a  plea  of  the  ^at.  of 
frauds,  v.  i  ff^ilf.  305:  2  ff^ilf.  94.  3  Bum 
1888,  and  alfo  v.  2  Li  Ray.  1087,  and  i 
Com.  Dig.  J  50. 

2.    Surceajing  of  a  Suit. 

In  coniideration  of  furceaiing  his  fuit,  will 
be  good  ;  for  that  is  a  benefit  to  the  defend- 
ant, and  a  prejudice  to  the  plaintiff,  though 
the  action  is  not  difcharged.  A  fortiori^  if 
the  adion  is  difcharged.  I  once  advifed  on 
the  following  cafe:  A  bailable  action  was 
commenced^  and  the  defendant  arrefted.  He 
propofed  to  pay  the  cofts  immediately,  and 
the  debt  in  twelve  months,  and  to  give  his 
note.  The  terms  were  acceded  unto,  the 
coils  paid,  the  note  given,  and  the  defend- 
ant liberated.  At  the  end  of  the  twelve 
months,  the  plaintiff  had  loft  his  note.  I 
advifed  him  to  demand  the  money,  and  offer 
an  indemnity,  againfl  the  note.  The  defend- 
ant agreed  to  pay  the  money,  and  accept  the 
indemnity.     When  the  plaintiff  was  ready 
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with  his  indemnity,  the  defendant  reiniied'Ca 
accept  it,  or  pay  the  debt.  I  advifed  the  plafn-» 
tiff  to  commence  an  aflion,  and  declare  upoB 
the  fpecial  promife,  viz.  That  in  confideration 
the  olaintiff  would  releafe  him  out  of  cuf- 
tody,  he  promifed  to  pay  the  cofts,  immcdi* 
ately,  and  the  debt  in  twelve  months.  I 
drew  the  declaration.  The  caufe  was  de^^ 
fended,  (refting  on  the  lofs  of  the  note)  and 
tried  before  Lord  Camden^  in  C.  B.  who 
laughed  at  the  defence,  and  ihe  jury,  f;ancur«« 
ripg  in  opinion  with  his  lordQiipi,  found  a 
vcrdidt  for  the  plaintiff. 

In  confideration  the  plaintiff  will  furoeafe 
all  fuits  in  chancery,  xhoyj^h  he  may  proceed 
for  the  fame  matters  at  law,  is  a  good  confix* 
deration.  So,  in  confideration  of  the  dif- 
charge  of  a  ftranger  arrcftcd  for  debt.  So,  in 
confideration  to  pay  60/.  in  difGhapge  of  a 
bond,     l^fh  I  Com.  Dig.  1^0^ 

3.  D  if  charge  of  a  Bebt  or  Security^ 

In  confideration  of  thedifcharge  of  adebf, 
though  the  debt  was  due  to  a  ftranger  y  for 
the  plaintiff  hath  a  prejudice,  by  the  lofs  of 
his  debt.  So,  in  confideration  of  the  deli^ 
very  of  a  ftatute  for  the  fccurity  of  a  debt  due 
to  the  plaintiff,  though  it  be  not  afiigned  to 
the  defendant,  and  fo  no  benefit  to  him  1  for 
it  is  a  damage  to  the  plaintiff.  Or  of  the  de-« 
livery  of  a  bond,  or  other  fecurily.  Or  of 
goods  pledged  by  a  ftranger.  Vide  i  G$m^ 
JOig^  150.  '■        ' 
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t£  plaintifF  declares,  that  on  payment  of 
it/,  defendant  promifed  to  re-deliver  a  bond, 
li«  bad  delivered  to  him;  and  proves  that  he 
pledged  the  bond  for  22/.  which  he  had  ten«- 
dered,  it  is  fufficienti  Alcorn  v.  Wejlbn^ok. 
Wilf.  115. 

4.  Prcof^fa  Debt. 

So,  in  cdniideration  of  the  proof  of  a  debt^ 
for  it  is  a  charge  to  the  plaintiff;  as,  if  a 
woman  in  confideration  of  the  proof  of  a  debt> 
due  from  her  late  huiband,  promife  payment; 
Or,  an  heir  promife  payment  of  the  debt  of 
hid  anceftor.  Or,  an  executor  promife,  upon 
proof  of  the  delivery  of  goods  to  his  tcftator^ 
to  pay  for  them.  And,  the  proof  of  the  debt 
may  be  in  an  adlion  upon  the  cafe  upon  af^ 
fumpjit.  But  if  the  parties  agree  to  a  parti- 
cular nlaiiner  of  trial,  it  (hall  be  determined 
in  fuch  manner.  So,  in  confideration  the 
defendant  does  not  prove  payment  within  a 
little  time,  i  Kol.  Ab.  23.  /.  40.  Or,  in 
confideration  that  the  plaintifF  would  make 
an  affidavit  of  his  debt  before  a  mafler  in 
chancery ;  though  he  had  no  authority  to  ad- 
minifler  the  oath.  Ray.  153. 

In  the  two  laft  cafes  !•  give  the  par- 
ticular, authorities^  In  the  former,  to 
be  furc  the  plaintifF  is  delayed,  and  that  may 
be  one  principal  ingredient  in  the  confi'* 
deration:  In  the  latter,  he  is  put  to  trouble 
in  dictating  an  afHdavit,  and  attending  to  be 
fworn  to  it  j  but  as  a  mafler  in  chancery 
hath  not  any  jurifdidion  to  take  the  plain- 
tiff's oath,  in  fuch  a  cafe,  and  as  every  fub- 

H  2  jea 


[      100      ] 

je£t  here,  is  fuppofed  to  know  the  laws,  t 
have  fooie  doubt,  coniidering  it  as  a  nugatory 
agreement,  for  the  mafter  may,  and  ought  to 
refufe  to  fwear  the  party,  as  being  coram  non 
judice. 

It  is  faid  to  be  a  good  confideration  if  the 
plaintiff  will  (hew  his  deed,  by  which  rent 
is  due.  Cro.  EL  67.  So,  if  A.  be  bound  for 
an  infant,  and  pay  the  money,  and  he  at  full 
age  promife  re- payment,  an  ajumpftt  lies. 
For  the  plaintiff  having  paid  the  money,  the 
defendant  having  received  the  benefit,  it  is 
confident  with  the  principles  of  juftice,  he 
ihould  repay  the  plaintiff,  if  the  tranfadlion 
was  fair.     Vide  i  Com.  Dig.  150,  i. 

5.    Endeavor  to  a£i. 

In  confideration  of  the  plaintiff^s  labor  fot 
the  defendant  is  good.  Of  his  many  and 
great  fer vices.  That  he  would  procure  the 
enjoyment  of  ahoufe;  with  an  averment  that 
he  had  procured  it.  Or,  would  procure  a 
note  from  the  debtor  of  the  plaintiff,  requir* 
ing  the  defendant  to  pay  him.  Or,  would 
endeavor  a  marriage  between  A.  and  B.  with 
an  averment,  that  he  bad  endeavored,  by  all 
the  means  that  he  could,  and  that  the  mar- 
riage took  effedt.  So,  in  confideration  of  fo- 
liciting  a  caufe  in  chancery  •  for  that  is  law- 
ful, if  it  be  not  for  maintenance.  Thougb 
done  by  an  attorney.  Vide  i  Com.  Dig.  151* 
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6.   Termijfion. 

So,  in  confideration  of  his  permiilion  to 
do  fuch  an  aft;  as,  to  permit  a  wife  to  take 
out  adminiftration  during  the  minority  of 
her  fon  ;  for  it  does  not  belong  to  her.  To 
permit  his  prifoner  to  remain  at  the  defend- 
ant's houfe  all  night.  In  confideration  that 
he  (hall  be  abfolved  from  excommunication 
for  non-payment  of  a  rale  for  the  repair  of 
the  church  ;  for  it  (hall  not  be  intended  that 
he  could  be  abfolved  without  the  church  war-* 
dens  a(rent.  So,  in  confideration  that  zfeme 
covert  will  permit  her  fon  to  be  fervanc  to 
him.  Or,  will  not  hinder  his  purchafe  of 
her  hu(band.  Or,  will  confent  to  the  mar- 
riage of  her  daughter.  In  confideration,  that 
he  will  procure  his  mafter  to  permit  him  to 
have  part  of  his  (hop. 

But,  an  ajfumpjit  does  not  lie  upon  a  pro- 
mife,  to  pay  a  bond,  if  A.  at  the  requed  of 
the  plaintiff,  will  permit  him  to  take  out 
adminKlration,  unlefs  he  fays  that  A.  did 
permit  him  a<  the  requefi:  of  the  plaintiff,  or 
\>y  his  procurement,  i  Com.  Dig.  151,  2. 

7.  Mutual  Promife. 

So,  In  confideration  of  a  mutual  promife ; 
lis  in  confideration  of  a  reciprocal  promife  of 
marriage.  So,  a  promife  to  pay  to  A.  in 
confideration  of  a  promife  to  pay  fo  much 
to  B. 
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8.  Marriage. 

So,  in  confideration  of  marriage  ;  as  upoa 
a  communicatioQ  of  a  marriage,  a  coufin  of 
the  intended  hufband  promifes  the  intended 
wife  to  give  her  looA  if  the  intended  hufr- 
band's  father  does  not  afTure  fuch  land.  Cro^ 
El.  63,4.  By  the  29  Car,  2.  c,  3.  §.  4.  the 
promife  muil  be  in  writing. 

9*  Voluntary  Performance  of  an  A^  which  be 

ought  to  do. 

So,  in  confideration  of  the  performance  of 
an  a£t,  to  which  he  was  compellable  ;  as,  if 
the  plaintiff  will  difcharge  a  debt,  for  which 
he  and  the  defendant  are  fureties,  he  will  re? 
pay  the  money.  If  he  will  pay  the  iinglo 
fum  due  upon  a  bond,  the  defendant  will  can- 
cel the  bond.  Or,  (lay  his  fuit  irpon  it..  \x% 
consideration  of  4  /.  paid,  to  relcafe  a  judg-t 
ment  for  7  /.  and  enter  fatisfadtion  upon  the 
record,      i  Com,  Dig*  152. 

A  defendant  promifes  an  executor  to  pay 
him  150/.  for  a  debt  of  205  /.  due  to  the  tef- 
tator,  if  the  executor  will  accept  it,  at  20/, 
per  annum.  The  executor  agrees  to  accept 
it,  and  to  difcharge  the  defendant.  This  is 
a  good  confideration,  for  now  the  execu^tof 
(hall  fue  in  the  d^bet.     Telv.  10,  11. 

In  confideration  of  paying  in  the  morniii'g 
of  the  9th  oiOSlobery  money  payable  the  fame 
day  upon  a  bond,  to  give  5/.  is  a  good  confi- 
(lerationi  for  it  was  not  payable  till  fun  iti. 


Tn  confideration  of  payment,  without  fuit,  of 
money  dike.  In  confideration  of  the  pay* 
raent  of  a  debt,  barred  by  the  (latute  of  limi- 
tations. In  confideration  that  the  vicar  of 
fach  a  parish,  will  preach  to,  and  inftrudl  the 
inhabitants,     i  Com.  Dig.  152. 

In  confideration  of  the  delivery  of  goods 
fold  to  his  fon,  to  pay  if  his  fon  did  not  pay  ;^ 
for  though  the  bargainee  might  have  taken 
Ihc  goods,  yet  the  cafe  fays,  the  bargainor 
was  not  bound  to  deliver,  and  it  was  an  eafe 
to  the  bafgainee  to  have  them  without  fuit. 
Cro.  Eliz.  700.  Sherwood  and  Woodward.  So, 
if  the  defendant  fays,  deliver  the  goods  and 
/  Will  fee  them  paid  for  i  that  is  not  a  pro- 
ttiifc  within  the  fliatute  of  frauds  29  Car.  2. 
f.  2f  Jones  V.  C&wper.  Cowp.  228,  9.  which 
Dide,  as  containing  fomc  nice  obfcrvations 
upon  the  ftatute. 

But  a  paroF  promifc  by  A.  to  pay  for  goods 
fold  to  B.  if  B,  did  not  pay  for  them,  though 
made  before  delivery  of  the  goods,  is  a  colla-^ 
feral  undertaking,  within  ihdilfat.  Id.  227, 
&c. 

In  confi^deration  of  a  trufi:  repofed  in  him  ; 
as,  if  plaintiff  deliver  an  hog  to  the  defend-' 
afnt  to  be  mafled,  he  promifcs  to  re-deliver 
it.  Cro.  Eliz.  137.  In  confideration,  that 
two  merchants  deliver  notes  into  his  cuflody, 
be  promifes  not  to  deliver  them  to  either  of 
them,  till  all  matters  are  agreed  between 
thcni,     Cro.  Eliz.  13^. 

H  4  10.   Any 
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10,  Any  other  ASl  by  which  the  Defendant 

hath  Benefit. 

In  CO nG deration  of  any  other  adl,  whereby 
the  defendant  hath  benefit^  as  in  confidera-- 
tion,  that  6,  a  furviving  obligor  in  a  bond, 
would  pay  the  moiety  of  a  reckoning  in  a 
tavern,  where  he  was  invited  by  the  executor 
of  the  deceafed  obligor,  (whofe  debt  it  was) 
the  executor  promifed  to  p^y  the  debt,  this 
was  adjudged  a  good  confiderat^on,  upon  a 
root  ion  in  arreft  of  judgment,  for  the  de-* 
fendant  had  benefit,  and  was  in  equity  boun4 
to  pay  the  debt,    j  Roh  Ab.  24.  /.  5. 

In  confideration  that  the  plaintifi'had  taken 
a  houfe  of  defendant  at  10/.  per  ann.  de- 
fendant promifed  to  drefs  the  plaintiff's  meat^i 
at  2  d.  per  joints  during  the  term,  ajQTumpfit 
lies  for  breach  of  this  promife,  for  had  it 
not  been  for  fuch  promife,  the  plaintiff  might 
not  have  taken  the  houfe.  i  Ro/.  Ab.  26. 
/.  5.  3.efide$  here  are  mutual  promifet;,  and 
mutual  con(iderations« 

In  confideration  that  the  plaintiff  deliver 
[Oods  to  the  defendant,  in  which  the  former, 
lad  only  a  fpecial  property  ;  for  the  defend* 
ant  hath  benefit  by  the  prefent  poffeffion. 
So  where  a  father  was  about  to  charge  his 
eftate  with  an  annuity,  payable  to  younger 
fons,  the  elder  defired  he  would  not,  pro«* 
inifing  his  younger  brothers  he  would  pay 
It,  ^nd  tl^ey  aflenting,  ^i/^«r/5/^/  adjudged  to 
lie,  on  breach  of  this  promife.     In   conii* 

deration. 


I  105  ] 

deration,  plaintiff  would  pay  to  defendant 
loL  he  promifed  to  p^y  fo  much  into  courtt 
and  appear,  adjudged  a  good  confideration^ 
as  he  had  fhe  benefit  of  the  money  in  the 
mean  time,     i  Com  Dig.  152,  3, 

A  (hip  is  put  into  a  fliipwright's  docl^ 
to  be  repaired,  the  owner  is  to  give  him  5  /^ 
for  the  ufe  of  the  dock,  the  (hip  is  burnt 
without  the  (hipwright's  default,  after  he 
hath  done  confiderable  repairs  to  her.  The 
ibipwright  is  intitled  to  recover  fpr  work; 
^nd  labour,  and  n^ateri^ls  provided.     3  Bur^ 

1592- 

{ I ,  -  iSa,  where  the  Plaintiff  hath  Labour  or 

Detriment. 

In  coniideration  of  any  z6t  whereby  the 
plaintiff  hath  laboyr  or  detriment ;  as  in 
coniideration,  that  the  plaintiff  will  procure 
an  order  from  {.  S.  (who  owes  12  /•  to  plain- 
tiff,)  to  defendant  (who  owes  the  like  fum  to 
I.  S.)  to  pay  the  fame  to  plaintiff,  defendant 
promifes  to  pay  accordingly,  and  plaintiff 
procures  fuch  order,  s^ffumpfit  lies  againfl 
defendant,  if  he  refufes  tp  pay  the  plaintiff. 
In  coniideration  that  the  plaintiff  will  per-> 
mit  defendant  to  receive  of  A.  money,  which 
>V*  ow^s  the  plaintiff,  he  promifes  a  bill  of 
exchange,  for  fo  much ;  though  A.  after- 
wards becomes  infolvent,  and  does  not  pay, 
the  promife  is  good;  for  the  plaintiff  would 
not  perhaps  have  delayed  A.  if  he  had  not 
f$lied  upon  the   defendant's  promife.      In 

confideratioa 
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ionfiderahVhtheplaifttifF  will  ftfve  dtferid^ 
ant's  fnVnd,  he  ^ill  give  fo  thuch  petv^ttk^ 
\  In  crnfidcration  that  the  plaintiff  would  aft 

for  him  as  a   commiffioner  to  examine  wit-^ 
jiefTcs.     I  Com*  Digi  153. 


1 2.  Conjideration  executed  in  pari. 

An  ajfumpfit  lies,  though  the  confideraticfl 
be  executed  in  part ;  as  in  confideratron  that 
he  had  done  a  thing  at  my  requeft.  As  that 
he,  at  in  V  requeft,  had  laboured  for  a  pardofi^ 
Or,  became  bail,  or  lurety,  or  deliverec} 
goods,  or  money.     Or,  had  married,  i  Com. 

f^^i^  '  53-  ^^^  ?^'  ^^  ^^"^  fliould  not  be  ia 
writing.   Fide  zq  Car.  2.  e.  3*  §  4. 

Or,  hrtd  provided  maintenance.  Or,  had 
fold  the  next  avoidance.  Or,  had  folicited 
my  caufe.  Cr,  had  releafcd  a  legacy.  Of, 
was  bound  for  defendant,  during  his  infancy 
t  at  he  would  indemnify  (putting  infancy 
out  of  the  qucftion.) 

So,  if  the  confideration  is  continuing, 
though  the  ad  J  c  executed  ;  as  in  confidera- 
tic  n  that  the  lefTee,  now  in  poffcffion,  had 
paid  his  rent  very  well,  to  fave  him  harm- 
JcTs,  for  prompt  payment  of  the  rent  is  a  con*- 
tinuing  confideration,  when  he  remaifis  ini 
poffeflion.  I  Com.  Dig.  15^.  In  faet  this 
was  tantamount  to  a  warranty  of  quiet  pof- 
fcffion, whilft  the  plaintiff  continued  to 
pay  hi-s'rent  to  the  defendant.  The  plaintiff 
was  difturbcd  in  his  poffcffi:on,   and  the  dc* 

Icndafit 
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fendant  did  not  fave  him  harmlefs.  Cra^ 
Biix*  94.  Pearle  r.  Unger.  i  Leon.  102. 

la  confideration  the  plaiatifF  will  make  a 
leafe,  according  to  a  former  agreement,  for 
the  agreement  is  not  eicecuted,  until  the  Icafo 
is  made.  A  promife  to  pay  in  confideration 
the  plaintiff  will  deliver  goods  according 
to  a  former  agreement  with  B.  In  con- 
fideration that  he  had  fubmitted  to  an 
awards  and  then  and  there  promifed^  this 
couples  the  promife  with  the  time  of  the 
fubmifHon.  So,  in  confideration  of  goods 
fold,  or  money  lent,  at  a  day  pafTed,  for  the 
debt  continues.  In  confideration  that  the 
defendant  had  accounted,  and  was  found  ia 
arrear.  That  he  had  purchafed  land,  the  de- 
fendant promifed  to  make  an  afTurance* 
That  he  had  profecuted  a  fuit  for  him  :  af- 
ter a  verdidt,  it  &all  be  intended  to  have  been 
proved  at  his  requefl  5  otherwife  it  would 
be  maintenance,  i  Com.  Dig.  154,  5.  But 
the  defendant  might  have  demurred  to  the 
declaration,  for  not  ftating  that  it  was  at 
his  requefl. 

It  is  a  good  confideration,  that  the  plain- 
tiff had  adminiflered  to  the  defendant's  fon 
as  his  phyfician.  i  Com.  Dig.  154.  Buc 
in^  the  cafe  of  adminiftering  medicines,  fell- 
ing goods,  expending  money,  &c.  to  or  for  a 
fon,  or  any  third  perfon,  it  mud  be  laid  and 
proved,  to  have  been  at  the  requejl  of  the 
defendant,  or  the  adion  will  noi;  lie.  Fide 
pojl.  Div,  VL  No.  6t 

13.  Wber^ 


/ 
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13.  Where  the  Confideration  is  void  in  Part^ 

An  aJTumpJit  lies,  though  made  upon  two 
ponfiderations,  and  one  of  them  cannot  be  per- 
formed I  for  the  damages  (hall  be  intended  to 
be  wholly  given  for  the  good  confideration* 
As  inqonfideration  of  the  aflignment  of  a  title 
to  dower,  and  the  not  fuing  an  attachment  ^ 
though  a  title  to  dower  cannot  beafligned,but 
releafed  to  the  terre-tenant.  In  coniideration  of 
)o/.  and  a  furrender,  though  a  furrender  can- 
not be  m^ide.  In  confideration  of  a  permiflion 
%o  req^ovegoodsj  andrelinqui(h  a  foreign  at-^ 
tachment ;  though  it  cannot  be  relinquifhed^ 
So,  in  confideration  of  two-things,  and  one 
of  them  is  iqfutHcient;  as,  in  coniideratioa 
of  the  forbearance  of  a  debt  due  from  thq  dc-* 
fendant  and  his  fon  ;  though,  as  to  the  debt 
cf  the  fo|i,  it  is  not  of  any  value.  And  the 
void  confideration  n?ed  not  be  proved. 

But,  if  one'  of  the  confiderations  is  found 
falfe  by  the  jury,  the  ^dion  fails.  Or,  if  one 
of  the  confiderations  is  unlawful,  that  vitiates 
the  whole,  and  the  plain  tiff  (hall  not  recover 
for  any  thing  ;  as,  in  confideration  of  two. 
Shillings,  ^nd  the  efcape  of  6.  for  the  per-:^ 
mitting  the  efcap?  ;s  unlawful,  i  Com.  Digs 

J54- 

1 4.  Where  the  Confideration  is  voiddbte^ 

An  ajfumpjit  lies,  though  the  qon^d^ratioQ 
is  voidable ;  as,  in  confideration  of  money 
given ;  or,  of  a  prooiife  by  an  infant  j  yet 

I  thQ 
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tilie  infant  is  not  bound  by  his  gift,  or  pro^ 
.miie.     I  Com.  Dig.  i^S* 

As  this  is  well  known  law,  no  other 
authorities  need  be  cited.  But,  in  all 
tranfadions  that  come  before  a  pradi* 
ioner,  where  young  people  are  concerned, 
it  behoves  him,  if  they  are  defendants 
to  be  afiured  as  to  their  age,  and  if  they 
turn  out  to  be  infants,  to  take  care  and  un-^ 
derftand  (if  it  is  a  matter  of  contraA)  the  na* 
ture  of  the  cafe,  and  whether  the  infant  is  or 
is  not  bound  by  his  adt.  If  neceflaries  kre 
fupplied  an  infant  upon  his  own  requeft,  he 
is  anfwerable.  If  money  is  lent  him  to  pur* 
chaie  necefiaries,  and  he  adually  parchafes 
them,  he  is  not  liable.  The  law  will  not 
truft  him  with  a  power  to  borrow,  for 
though  intended  for  necefTaries,  he  may,  and 
probably  will,  mifapply  the  money.  If  an 
infant  fets  up  a  trade,  and  buys  and  fells^ 
though  in  an  open  (hop,  he  is  not  liable  to 
anfwer  for  goods  fold  him,  in  the  way  of  his 
trade.  The  law  does  not  permit  him  to 
make  fach  contrads.  But  upon  this  fubje<ft 
more  hereafter. 

15.  Of  Confiderations  arifmgfrom  another. 

An  ajjumpjit  lies,  though  the  confideration' 
In  part,  arifefrom  another ;  as,  if  a  man  pro^ 
mife  a  pig  of  lead  to  A.  and  his  executor 
give  lead  to  make  a  pig  to  B.  who  afTumes 
to  deliver  it  to  A.  an  ajjumpftt  lies  by  A. 
againfl:  him.  So,  if  the  aiiignee  of  an  obligor 
promife  payment  to  the  obligee.     So,  if  A. 

deliver 


dcHvcr  money  to  B.  to  pay  his  debt  to  C!. 
and  6.  promifej  if  Jic  will  cooi^  at  another 
day,  to  p^y  it,  i  Com.  Dig.  155.  The  laft 
cafe  is  from  Dyer.  Very  antient.  In  the 
prcfent  times  a  pLaintifF  would  declare  againft 
B.  for  money  had  and  received  to  his  ufe. 


///•  IF&en  an  Affumpfii  lies  though  there  bi 

another  Remedy^ 

An  ajfumpjit  lies,  though  there  be  another 
remedy  ;  as,  debt.  So  it  lies  upon  an  ex--* 
prefs  promife  to  pay  a  debt  upon  fpecialty^ 
upon  a  new  confideration  1  as,  in  coofidera-* 
tioQ  of  forbearance,  6cc.  In  coafidcratioa 
the  plaintiff  will  (hew  the  deed  by  which  it 
appears  to  be  due.  So  it  lies  for  rent  upon 
an  exprefs  promife  ;  for  it  appears,  that  the 
defendant  intended  to  give  the  plaintiff  a 
double  remedy.  And  this^  after  an  affign- 
ment  of  the  leafe,  and  an  acceptance  of  rent 
from  the  affignee.  And  after  verdift,  an  ex- 
prefs promife  (hall  be  intended. 

So  it  lies  for  the  value  of  a  houfe  hired 
without  an  exprefs  promife.     i   Com.  Dig* 

The  doubt  whether  adlion  on  the  f^will 
lie  for  rent,  is  removed  by  tht  ^at.  11  G.  3. 
r.  ig.fec.  14.  which  gives  fuch  aftion,  where 
the  demife  is  not  by  deed. 

It  lies  upon  a  promife  made  to  the  hufband, 

after  the  death  of  his  wife,  for  the  arrears  of 

a  rent  charge,  which  the  wife  had  for  her  life» 

a  in 


iq    coofidfrntion  that  the  rent  was  behind, 
i^ipugh    the   rent*chargc    w^s    created    by 

^VLt  ao  ^Jfutnfjit  doe$  not  )ie  generally  for 
r«at  refervcd  upon  a  leafc#     J  Com^    Dig. 

In    cpnGd^r^tion  of  money  received,  A« 

figns  a  oot^  to  transfer  Aock  to  B.  which  he 

afterwards  refufes  to  do^  B«  may  bring  af^ 

Jkf^Jifif*  or  ^dion  for  non-*performance  of  tha 

agreem^otj  if  the  firil,  be  can  only  recover 

the  money  paid,  or  lefs,  if  the  price  of  ilock 

is  fallen  before  the  transfer  day.     z  Burrow. 

1005.     A  makes  notes  to  B.  who  ipdorfes  to 

C*  whoiignsaa  agreeqient  that  B,  fhall  not 

be  liable ;  yet  fu^s  him,  and  recovers  in  tho 

Court  of  Confcience,  bec^ufe  the  comminion- 

ers  thought  th^y  could  not  judge  of  this  a-» 

grecment;  B.  may    ele(^  to  waive  his  de-^ 

mand  qq  the  indemnity,  and  bring  ojfumpjit 

i()fi  moof^y  leceived  to  hi9  ufe«    Ibid^ 


IV.  At  'w&at  Timf  an  4jfumpjit  lies. 

If  a  pron^ife  be  to  pay  at  feveral  days,  an 
.a^umpjit  lies  after  the  firft  day.  So  if  a  pro- 
mifc  be  to  pay  at  Michaelmas^  and  Lady  day  ^ 
annually,  ^c.  an  ajfumpjit  lies  after  each 
fcaft. 

But  if  the  promife  be  to  pay  for  an  hcufe 
30  s.  annually,  an  affumpftt  docs  not  lie  for 
4^1  s.  for  a  year  and  an  half,  i  Com.  Dig. 
156, 

Ey 
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By  ihtjlat.  21  Jac.  c.  16.  All  adions  of 
accooDty  and  on  the  cafe^  other  than  accounts 
coDcerniog  the  trade  of  merchandize  betweea 
merchant  and  merchant^  their  fadors,  or  fer- 
▼antSy  (hall  be  commenced  within  fix  years 
next  after  the  caufe  of  fuch  actions,  and  not 
after;  provided^  if  in  any  fach  adion  judg- 
ment be  rererfedy  or  after  verdidl  arrefted, 
or  the  defendant  be  outlawed  and  reverfe  it, 
the  plaintiff  may  commence  a  new  adion  in 
a  year  after  fach  reverfal^  or  arreft  of  judg- 
ment. 

An  aSion  upon  the  cafe  does  not  lie  after 
£x  years^  though  it  concerns  merchants ;^ac^ 
counts  ;  for  the  exception  goes  only  to  ac« 
tions  of  account.  A  fortiori  it  lies  not  upogi 
an  infimul  computajfet ;  for  the  exception  doCS^ 
not  relate  to  accounts  ftated^  but  only  to  ac"- 
counts  current.  So  an  ajfumpfit  does  not  lie 
after  fix  years  upon  a  bill  of  exchange. 

By  fedion  7.  of  this  (latute  it  is  provided^' 
that  if  any  perfons  intitled  to  fuch  adions^ 
be  at  the  time,  within  the  age  of  21,  f^^^ 
iovert^  non  compos  mentis,  imprifoned,  or  be- 
yond the  feasy  they  (hall  be  at  liberty  to  bring 
their  adions  in  6  years  after,  beingof  full  age, 
difcovert,  of  fane  memory,  at  large,  or  rc^ 
turned  from  beyond  feas. 


F.  B/ 
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^.  By  whom  an  ABion  ofAJfampJit  JJjall  Be 

brought. 

An  adion  of  ajfump^t  may  be  brought  by 
him  to  whom  the  promife  was  made,  though 
the  benefit  accrues  to  another  ;  as  if  a  maa 
promife  A.  in  confideration  he  will  marry  his 
daughter,  that  he  will  pay  for  him,  to  J.  S. 
to  whom  he  is  indebted  looA  and  A.  mar* 
ries  her ;  he  may  have  the  adlion.  Cro.  Eliz. 
807. 

By  th^  Jiat.  of  27  Car.  a.  c.  3.  fuch  pro- 
mile  mu  ft  be  in  writing. 

So  the  executor  or  adminiftrator  of  him 
to  whom  the  promife  was  made,  may  have 
the  a(3ion,  though  the  benefit  accrues  to  ano- 
ther. So  it  may  be  brought  by  him  to  whom 
the  benefit  accrues ;  as  if  a  promife  be  to  a 
feme  covert  i  the  hufband  alone  may  have  tho 
adtion,  and  declare  of  a  promife  to  himfelf. 
Or  the  hufband  and  wife  may  join,  at  the 
election  of  the  hufband.     i  Com.  Dig.  1 56. 

So  upon  a  promife  to  a  father  that  if  his 
daughter  fhould  marry  the  defendant's  fon^ 
he  would  give  her  1000/.  She  (joined  with 
her  hufband)  may  have  the  adlion,  for  fhe 
is  the  meritorious  caufe.  i  Kent.  ii8.  Upon 
a  promife  to  B.  to  pay  20  /•  to  an  infant,  at 
his  full  age ;  and  to  educate  him  in  the  mean 
time,  in  confideration  of  the  like  fum  given 
b.y  A.  the  infant's  uncle,  to  the  defendant, 
the  infant  fhall  have  the  action,  i  Roll.  Abr. 

Vol.  I.  I  If 
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If  money  be  given  to  A.  to  deliver  to  R* 
B.  may  have  the  aAion.  If  a  man  promiie 
my  attorney,  or  fervant,  to  pay  upon  for- 
bearance, to  which  I  afterwards  agree,  I  may 
have  the  action.  If  an  heir  promife  his  fa- 
ther who  intends  to  cut  down  timber,  for  the 
portion  of  his  daughter,  to  pay  fo  much  for 
her  portion,  if  he  will  not  cut  it,  the  daugh- 
ter fhall  have  an  ajfump/it  againfl  the  heir. 

If  a  promife  be  to  A.  upon  payment  of  50/. 
to  re-affure  hnd  to  B.  the  afumpfit  may  be 
by  Br  If  a  promife  be  in  confideration  of  ro  /• 
given  by  A.  and  B.  toteturn  the  beafts  of  A* 
and  the  beads  of  B.  they  (hall  join,  though 
their  property  was  fevcral ;  for  the  promife 
was  to  them  jointly. 

But,  where  a  promife  ts  made  to  A»  tode- 
Irver  goods  to  B.  they  cannot  both  join.^ 

The  heir  of  him  to  whom  the  promife  was 
made,  (hall  not  have  an  ajfumpjit.  If  an  af^ 
fumpfit  is  brought,  it  mufl  be  by  the  perfoaal 
rcprefcntaiive.     i  Com.  Dig^  156,  j, 

VL  When  an  AJfump^t  does  not  lie^ 

I*  Upon  an  Undertaking  by  Deed. 

An  ajjumfjit  does  not  lie,  if  the  promi(<r 
be  by  deed ;  for  in  fuch  cafe  covenant  lies^ 
Although  it  be  at  the  end  of  a  releafe,  ajfumpjk 
will  not  lie.  So,  it  does  not  lie  upon  a  pro- 
mife to  pay  a  bond,  without  a  new  confidera^ 
tion ;  for  he  may  have  an  action  upon  tho 
fpccialty.     \  Com.  Dig.  157. 
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If  plaintiff  declare  upon  a  fpecial  agree* 
Incnt,  and  alfo  an  indebitatus  aJJumpRt^  if  he 
enters  into  proof  of  the  agreement,  and  fails^ 
be  cannot  go  on  the  affumpjit.  Stra.  648. 
But  if  at  the  trial,  it  is  found  there  is  not  fuf* 
ficient  proof  of  the  agreement,  he  may  avoid 
entering  into  proof  of  it,  waive  the  agree- 
ment, and  proceed  upon  the  ajfumpjit^ 

If  a  deputy  covenants  under  hand  and  feal 
to  account  for  fees,  and  afterwards  new  fees 
are  created,  ajfumpjit  does  nrot  lie,  but  aroe*- 
nant^     Stra^  lozj^ 

2«  Upon  a  Cafual  Speaking, 

Jiffumpjit  does  not  lie  upon  a  fpeech  in  dif^^ 
courfe ;  as,  if  a  man  in  difcourfe  fay,  that  he 
will  give  io  much  money  with  his  daughter 
in  marriage :  For  the  agreement  muft  be 
complete  upon  which  an  ajfumpfit  will  lie. 
I  Com^  Dig.  1 57* 

3.  When  it  does  not  lie  without  a  Memorandum 

in  Writing. 

B^  the  Jlat.  29  Car.  2*  r.  3^  (commonly 
called  the  (latute  of  frauds  and  perjuries), 
iio  adtion  (hall  be  brought  to  charge  an  exe* 
cutor,  or  adminiflrator,  on  any  fpecial  pro- 
inife  to  anfwer  damages  oiit  of  his  own  eflate, 
or  to  charge  a  defendant  on  a  fpecial  promifo 
for  the  debt,  default,  or  miscarriage  of  ano-* 
tber,  or  to  charge  any  perfon  upon  any  agree- 
ment in  confideration  of  marriage,  or  upoa 
•ny  contra^,  or  fale  of  lands,  or  tenements, 

I  2  or 
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or  any  intcreft  in,  or  concerning  tficm^ 
or  npon  any  agreement  not  to  be  performed 
within  the  fpace  of  one  year;  unlefs  th^ 
agreement,  or  feme  memorandum^  or  note 
thereof  be  in  writing,  and  figned  by  the 
party,  or  by  fomc  other  perfon  by  him  law- 
fully authorifed, 

I  think  it  neceflary  here  to  obferte,  that 
mutual  promifes  of  marriage,  upon  requeft, 
or  within  a  year,  are  not  within  this  flatute; 
that  a  promife  to  pay  the  debt  of  another 
if  there  is  not  fome  confideration,  amounts 
to  a  nudum paSlum^  and  though  in  writing,  is 
void  in  law.  And  that  in  any  of  the  cafes 
mentioned  in  the  above  claufe  of  the  ftatutc 
where  there  is  a  written  promife,  or  agree*- 
menty  a  plaintiff  need  not,  in  his  declaration 
alledge  it  to  be  in  writing,  biit  he  n>oft  prove 
it  upon  the  trial,  and  after  verdidt^  it  ihall 
l>e  intended  fuch  proof  was  given. 

It  is  alfo  to  be  obferved  that  an  adlion>  af- 
ter the  ftatute,  was  good,  upon  a  promife  be- 
fore^ though  not  in  writing,     i  Com.  Dig, 

By  the  fame  ftatute,  no  contract  for  the 
fale  of  goods,  for  the  price  of  lo/.  or  up- 
wards, Ihall  be  good,  except  the  buyer  ac- 
cept, and  adlually  receive  part  of  the  goods 
fold,  or  give  earneft,  or  fome  note  or  memo^ 
randum  in  writing  of  the  bargain,  be  made, 
and  figned  by  the  parties,  or  their  agents 
lawfully  authorifed. 

A  letter  written  by  a  man  is  a  fufficient 
memorandum,  that  he  promifes  the  thing  con- 
tained in  his  letter.     Though  he  goes  back 

from 
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£om  his  Utter,  and  afterwards  agrees  to  it. 

If  the  defendant  plead  an  accord  to  accept 
payment  by  another^  in  fatisfadion,  he  mud 
Ihew  that  the  promifc  of  payment  was  ia 
writing  ;  otherwise  it  is  not  a  bar.  If  a  pro- 
mife  be  to  pay  320/.  part  her  own  debt,  and 
part  being  the  debt  of  her  late  hufband,  an 
^Jfumpjit  does  not  lie  without  a  memorandum 
in  writing;  for  the  promife  is  entire,  and  the 
plaintiff*  (hall  recover  the  whole  or  nothing. 
Though  it  be  found  byafpecial  verdid,  thac 
the  pare  due  from  the  hufband  was  paid  by 
the  wife  before  the  adlion  brought.  So,  if 
an  agreement  be  to  afQgn  a  term  for  years, 
as  well  as  where  it  is  for  an  interef^ created 
de  novo.  So,  if  there  be  a  contradt  with  h. 
for  goods,  and  B.  undertakes  that  A.  {hall 
pay,  B.  fhall  not  be  charged  for  the  debt 
without  writing.  So,  if  a  man  let  out  an 
horfe  to  A.  upon  an  undertaking  by  B.  that 
A.  (ball  re-deliver  it,  B.  (hall  not  be  charged 
without  writing  ;  for  he  is  charged  for 
the  default  of  A.  Yet  if  A.  be  fued  for 
appearing  for  B*  without  warrant,  and  he 
promife  10/.  for  forbearance  of  the  fuit,  a 
memorandum  is  not  nece(rary ;  for  it  is  not  a 
promife  for  the  debt  of  B.  but  for  a  demand 
againfl  himfelf.     1  C^m.  Dig.  157,  8. 

A  promife  by  defendant  to  pay  plaintiff  fo 
much  if  he  would  procure  a  marriage  be- 
tween defendant  and  A.  S.  need  not  be  in 
writing,  though  the  marriage  does  not  taka 
effcA  within  a  year,  as  it  might  have  been 
within  a  year ;  the  promife  depends  upon  a 
contingency,  and  is  not  within  the  (lacute. 

I  3  SAia. 


Skin.  326.  But,  as  marriage  brokage  is  not 
favoured^  but  difcountenanced  in  equity^ 
a  gratuity  given  for  the  procurement  of  a 
marriage>  has  been  decreed  to  be  refunded. 
2  Vern.  392.  I  conceive  the  courts  of  law 
would  not  now  entertain  fuch  an  aftion. 
However  the  law  in  the  foregoing  cafe,  is 
worthy  obfervation,  as  it  (hews  that  a  pro- 
mife  depending  on  a  contingency,  which  does 
not  happen  within  a  year,  but  which  may 
happen  within  that  time,  though  not  in  writ- 
ii^g>  is  good.  A  promife  to  pay  upon  the 
return  of  a  (hip,  being  contingent,  need  not 
be  in  writing,      i  Salk.  280. 

A  wager  refpcftiiig  marriage,  is  not  within 
the  (latute,  if  it  does  not  appear  by  the  tenor 
of  the  agreement^  that  it  was  to  be  perform* 
cd,  after  the  year.  As  where  defendant  pro- 
mifed  for  one  guinea  to  ^ive  the  plaintiff  fo 
many  on  the  day  of  his  marriage.  Skin.  353, 

If  B.  fays  deliver  fuch  goods  to  A.  (or  Jet 
A.  have  fuch  goods)  and  1  will  pay  you,  the 
promife  nired  not  be  in  writing;  for  B.  it 
charged  as  the  original  debtor*  So,  if  A4 
upon  the  faU  of  an  horfe,  pr6mife»  that  if  tho 
buyer  do  not  like  him  upon  reluming  tho 
horfe  to  JS.  B.  will  repay  him,  otherwifc  A* 
will,  A.  is  the  debtor.  So,  if  A,  fay,  nyr 
brother  dial!  pay,  Qfr.  A.  is  the  original  debt- 
or. Or  my  brother  (hall  not  leave  the  king^ 
dom  till  he  pay,  (Sc.      i  Com.  Dig.  158. 

Parol    promife   of  marriage,  ac  piaintiff's 

father  s  death,  is  not  within  xhttjiat^  of  frauds, 

and  is  good  to  maintain  an  a(^ion  for  dama'» 

gcs.     Stra.  34.     Nor  a  promife   by  a  third 

perfoHj 
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perfon^  prefcnt  in  court,  to  pay  plaintiff  50  L 
for  damages,  and  alfo  the  cods,  in  an  adtioa 
for  an  aiTault  and  battery,  if  he  would  with- 
draw his  record,  i  JVilf.  305. 

But  if  A.  brings  a  fuit  againft  B.  and  Aays 
it  on  the  promife  of  C.  to  pay  him  the  mo- 
2iey  due  by  B.  A.  cannot  maintain  qffumpjit 
without  a  note  in  writings  becaufe  the  origi* 
nal  debt  ftill  fubiifts. 

In  fuch  cafest  the  great  queftion  is,  whe- 
ther there  is,  or  is  not  a  new  coniideration« 
Th^Jiat.  was  not  meant  to  prevent  Jire3t  un- 
dertakingSy  but  only  caUattrai  ones  for  the 
debt,  default  or  mifcarriage  of  others.  This 
f ubjeft  is  fully  difcuded  in  the  cafe  of  fVil^ 
Hams  V.  Leaper.  2  Jf^Uf*  308. 

The  plaintiff  diftrained  I'aylor  his  tenant, 
£or  arrears  of  rent,  on  the  morning  of  the 
day,  whereon  the  defendant,  as  a  broker  em- 
ployed by  Baylors  creditors,  to  whom  Taylor 
iiad  conveyed  his  property,  was  about  to  fell 
the  goods*  Lep^r  having  notice  of  the  plain* 
tiff's  intention  to  didrain,  promifed  to  pay 
him  the  arrears  of  rent  if  he  would  defjl from 
difiratning^  and  he  did  defift,  and  adjudged 
this  parol  promife  good,  and  not  within  the 
ftatute. 

A  parol  promife  to  leave  plaintiff  a  legacy 
in  coAiideracion  of  icrvice  to  be  performed,  is 
sot  within  the  ftatute.  3  Burr.  1278.  So, 
buying  and  felling  at  auctions  is  not  within 
the  lUtute  of  frauds.  The  auctioneers  fetting 
down  the  price,  buyer's  name,  c?^.  is  fufh- 
cicnt,     3  Burr.  1921. 

I  4  \.  Alt 
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4.  jin  AJfumpJit  does  not  lie  for  an  unlawful 

Ubing. 

As,  to  give  money  for  a  prefcntation  to  a 
donative ;  for  that  is  fimony.  To  return 
part  of  a  portion  which  fhe  had  upon  her 
marriage ;  for  that  is  a  fraud  upon  the  hus- 
band. So,  it  does  not  lie  upon  a  promife  by 
an  under-fheriff,  to  procure  an  inquifition  to 
be  found  for  goods  upon  an  elegit ;  for  it  is 
contrary  to  his  office,  who  ought  to  return 
an  indifferent  jury,  and  not  procure  any  in<« 
quifition.  Nor,  upon  a  promife  to  pay  fo 
much  for  maintaining  feveral  fuits  for  him, 
over  and  above  hisexpences;  for  that  will 
be  maintenance.  Nor,  upon  a  promife  to 
permit  his  recovery  of  the  plaintiff's  goods 
in  the  pofTeflion  of  A.  in  z  fuit  commenced 
by  the  defendant  in  the  name  of  B.  Nor, 
to  give  40  X.  if  he  did  not  beat  A,  out  of  fuch 
a  clofe. 

And  if  a  promife  be  to  do  two  things,  and 
the  one  is  unlawful,  it  is  void  for  the  whole. 

But,  a  promife  to  pay  intereft  is  lawful,  if 
it  do  not  exceed  the  rate  allowed  hyjlat. 
I  Com.  Dig.  159. 

Several  ftatutes  have  been  made  to  regulate 
the  interefl  of  money;  the  la(l  was  the  i2Ch 
oi  Ann.  St.  2.  c.  16.  which  fixed  it  at  5 
per  cent. 

A  promife  to  abftain  from  the  exercife  of 
his  trade,  in  fuch  a  town,  upon  confideration 
^f  fo  much  money  for  his  /hop,  or  upon  the 

marriage 
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marriage  of  his  daughter,  or  the  like  confide- 
ration,  is  good.  So  to  fave  harmlefs,  an  un- 
der-(herifF,  if  he  makes  fuch  a  one  his  fpe- 
cial  bailiff.  So,  a  mutual  promife  of  marri*  . 
age  -is  lawful ;  for  it  is  not  an  ad  merely  fpi- 
rituah  So,  a  promife  in  confideration  of  diC^ 
charging  him  from  his  promife  of  marriage. 
So  the  man  may  have  an  ^Jfumpftt  upon  a  mu- 
tual promife  of  marriage,  as  well  as  the  wo- 
man. But  in  this  adioo,  a  tender  of  the 
plaintiff  to  be  married,  muft  be  averred,  i 
Com.  Dig.  159. 

5.  AJfumpJit  does  not  lie  without  a  Confid:ra^ 

tion. 

As,  if  a  man  without  any  thing  more,  pro-* 
mife  to  build  an  houfe  for  another,  for  that  i& 
nudum  paSium.  So,  in  confideration  of  friend- 
ship, or  affedion,  &c.  i  Com.  Dig.  159. 

AJfumpJit  does  not  lie  for  8  /.  betted  againft 
14  /.  at  an  horfe  race,  for  the  14./.  could  not 
be  recovered,  as  contrary  to  ihtjlat.  9  Ann^ 
r.  14.  2  Wilf.  309.  But  it  is  not  necelTary 
in  the  declaration  to  fhew  the  confideration^ 
if  it  is  necefifarily  implied  ;  thus  in  an  adion 
for  a  port  duty  it  need  not  fet  out  any,  for 
making  the  port  is  a  confideration.  3  Burr. 
2402* 

6.  AJfumpJit  does  not  lie  if  the  Conjideration  bt 
*  "- executed.     Vide  ante  Div.  II.  No.  12. 

It  does  not  lie  if  the  confideration  be  totally 

executed  i  as,  in  confideration  the  plaintifiT 

4  had 
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had  bailed  in  time  pad,  the  defendant's  fervant^ 
Or,  expended  money  abo;it  his  affairs,  with* 
out  facing,  at  bis  requeft.  Or,  expended  mo- 
ney for  the  defence  of  his  term  now  expired. 
Or,  had  paid  a  debt  at  the  day  when  due.  Or 
difburfed  money  for  his  ufe,  with  >m\  faying 
at  bis  requeft.     i  Com.  Dig.  159,  60. 

I  muft  here  obierve  that  the  requeft^  mud 
be  proved.  For  if  any  one  expend  money, 
in  the  cure,  funeral,  ^c.  of  a  child,  upon  a 
iiippofition  that  a  parent  will  pay,  an  adtioa 
cannui  be  maintained  againll  the  parmt,  un- 
lets a  requeji  can  be  proved. 

All  ojjumpfit  docs  not  lie,  or  rather,  the  ac- 
tion cannot  be  fupported,  if  a  confideratioa 
be  ^Hedged  to  be  executory,  and*  the  iury^ 
upon  non  ajfumpjit  find  it  co  be  executed.  3 
Leon.  98* 

Affumpjit  does  not  lie  for  work  and  labour 
done  by  the  plaintiff  for  the  defendant,  un* 
lefs  it  be  laid  to  be  done,  at  bis  refueji 
Stra.  93  3, 

7.  Affumpjit  does  not  lie  if  the  Ccnjlderatidn  be 

unlawful. 

As,  in  confideration  that  an  uttder-flicriff 
AaH  have  fo  much  for  the  execution  of  pro- 
cefs  ;  for  it  is  the  duty  of  his  otBcc.  Tho' 
it  be  only  his  due  fees,  if  it  be  not  fo  exprefF^r 
ed,  and  if  they  are  offered  by  a  Aranger. 
Otherwifc,  if  offered  by  the  party,  who  lues 
the  proccfs.  So,  a  promife  10  indemnify  an 
undtr-fhcriff,  if  he  makes  execution  upon 
fuch  goods,  is  unlawful  i   for  he  ought  to 

take 
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«a.ke  notice  of  the  goods  of  the  party  at  his 
peril.     I  Com.  Dig.  i6o. 

Bat  where  there  is  reafonable  ground  to 
iuppofe  that  the  goods  are  the  property  of 
the  defendant,  and  that  another  claims  under 
a  fraudulent  title,  to  prevent  the  goods  from 
being  taken  in  execution,  it  is  every  day's 
practice  to  give  the  iherifFan  indemnity,  to 
induce  him  %o  levy  and  fell,  and  leave  the 
party  claiming,  to  bring  an  adtioo,  for  the 
purpofe  of  trying  the  right. 

A  promife  to  indemnify  an  officer,  who 
delivered  the  defendant  goods  attached,  be- 
fore judgment,  hath  been  adjudged  unlawful. 
So,  in  coniideration,  that  an  attorney  will  en« 
ter  fatisfaAion  upon  a  judgment  in  a  caufc, 
in  which  he  was  attorney ;  for,  after  judg- 
ment his  warrant  is  determined,  and  he  can«> 
not  do  it  without  the  licence  of  his  client. 
In  confideration  that  he  will  not  give  his  tef* 
timony  in  fuch  a  caufe.  So  that  he  will  pro* 
cure  him  to  be  prefented  to  fuch  a  benelice; 
for  it  is  fimony.  Fide  ante  Div.  VL  No.  4. 
That  plaintiff  will  difcharge  the  defendant, 
from  a  debt  due  to  the  plaintiff's  mafter. 

But  a  promife  to  a  (heriHf  to  pay  the  debt, 
if  he  will  redore  the  goods  taken  in  execu* 
tion,  is  good  ;  for  it  is  no  more  than  the  falc 
of  the  goods.  Or  to  fave  him  harmlefs,  if 
he  permits  the  prifoner  to  flay  at  bis  boufe 
until  fuch  a  day. 

If  a  promife  be  in  confidcration  of  two 
things,  and  one  of  them  is  unlawful,  it  i« 
void  for  the  whole,  i  Com.  Dig.  160.  Vide 
ante^  Div.  11  .  No.  13.     Div.  VL  No  4. 

Ajjumpjit 
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Affumpfit  to  pay  plaintiff  2  /.  per  cent.  t<^ 
procure  a  'purchafer  of  defendant's  place  in 
the  Cuftoms,  is  bad,  and  within  the  Jiat.  5 
and  6  Ed.  6.  c.  16.  2  ^/^^  1.13.  So,  to  pay 
plaintiff  (a  bailiff)  fix  guineas,  in  confidera* 
cion  that  he  will  accept  defendant  and  ano- 
ther as  bail  for  a  prifoner*     2  Burr.  924. 

8.  Ajfumpjit  does  not  lie  if  the  Confidera^ 
tion  is  not  beneficial  to  the  Defendant^  nor 
detrimental  to  the  Plaintiff. 

If  the  confideratioQ  be  not  beneficial  to 
the  defendant^  nor  gives  any  trouble^  or  pro- 
duces any  detriment  to  the  plaintiff,  (^ffump^ 
Jit  does  not  lie ;  as  in  confideration  that  he 
js  adminiftrator,  and  hath  affets;  for  he  would 
be  charged  de  bonis propriis^  without  any  ad- 
vantage  to  himfelf.  Or,  in  confideration  of 
forbearance,  when  he  was  not  chargeable  ; 
as  if  an  executor  has  not  affets.  &ed  qu.  Or, 
by  an  heir,  who  hath  not  affets«  i  Conti, 
Dig.  i6o.  Sed  qu. 

In  the  cafe  of  Rann  and  another,  executors 
of  Mary  Hughes,  v.  Hughes  B.R.  Hill.  14  G. 
3.  The]  declaration  ftatcd  a  fubmiflion  by 
plaintiff's  teftator,  .  and  defendant's  intef- 
tate  to  arbitration  :  an  award  of  983  /.  2^/. 
t  with  intereft  &c.  in  favour  of  the  former, 
of  which  the  latter  had  notice,  and  died  in* 
tcftate,  poffeffed  of  effeds  to  a  large  amount. 
That  adminiftration  thereof  was  granted  to 
defendant,  by  virtue  whereof  (he  pof*- 
fefied  herfelf  of  the  goods.  That  plaintiff's 
tcflator  made  her  will^  appointed  plaintiff's 

executors 
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executors  and  died.  That  the  fnm  a^^rded 
at  the  death  of  plaintiff's  teflator  was  in  arrear 
by  reafon  of  which  defendant  as  adminijira-* 
trix  became  liable  to  pay  it  to  plaintiffs  as 
fuch  executors,  and  being  fo  liable,  defend-^ 
ant  in  confideratton  thereof  promifed  pay- 
ment. There  were  other  counts  charging 
defendant  as  adminiftratrix  but  thofe  were 
by  the  verdict  rendered  immaterial.  * 

Defendant  pleaded, 

ill.  Non  affumpjit. 

2d.  Flene  adminijiravit. 

3d.  An  outftandihg  bond,  and  pkne  admU 
niftravit  preter  5  /. 

Plaintiffs  replied  -and  took  ilTues  on  tbefe 
pleas • 

The  caufe  was  tried  at  the  fittings  after 
V^rin.  term  1774,  and  vcrdid  for  plaintiffs 
on  the  firfl;  count,  483  A  damages,  and  40  x. 
cods.  The  jury  alfo  found  that  defend* 
ant  hzd  fully  adminifitred  the  effe(3s  of  her 
inteftate. 

Mich,  term,  1774.  Motion  to  fet  afidethe 
verdidl,  and  that  a  new  trial  might  be  had. 
On  argument  the  court  were  unanimous  in 
favour  of  the  verdid:  Whereupon  in  Eajler 
term,  1775,  plaintiffs  obtained  judgment, 
and  in  the  fame  term  defendant  brought  a 
writ  of  error  in  the  Exchequer  chamber, 
and  affigned  for  error  **  That  defendant  was 
impleaded  as  the  admsnifiratnxp  yd  that  judg- 
ment was  given  againfl  her  generally,  and 
without  any  regard  to  her  having  goods,  &c^ 
mf  her  inteflate  in  her  hands  to  be  admini« 

ileredy 
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ftercd,  tSc.*^     And  the  judgment  of  jB.  1?. 
was  reverfed. 

'  Afterwards  in  Mich,  terofi  1776,  this  judg« 
ment  of  reverfal  was  on  error  in  parliament 
affirmed.  The  ground  whereof  was,  "  that 
it  did  not  appear  in  the  declaration,  that  tho 
defendant  had  aflets  of  'John  Hughes^  fufE-* 
cient  to  pay  all  his  debts/' 

If  an  heir  promife,  in  coniideration  of  the 
forbearance  of  a  fuit  in  chancery^  to  which 
he  was  not  liable,  the  coniideration  is  not 
fufficient  to  fupport  ^n  ajfumpjit.  So,  if  a 
woman,  upon  the  fame  confideration,  pro-> 
mife  payment  of  a  debt  of  her  late  huiband's, 
though  (he  hath  goods  in  her  hands  ;  for  they 
may  be  paraphernalia.  Or,  a  debt  due  to  a 
furety  for  her  hufband.  Or,  a  debt  due 
from  her  fon  during  his  infancy.  Or,  an 
executor  promife,  upon  forbearance  of  a  debt 
con  traded  by  his  tedator,  when  he  was  aa 
infant.  So  if  an  infant  at  full  age,  in  confi-* 
deration  of  forbearance,  promife  payment  of 
money  borrowed  by  him  in  his  infancy,  i 
Com.  Dig.  1 6  r . 

In  the  laft  cafe  there  ^re  authorities  pro 
and  con.  But  I  conceive  a  promife  to  pay, 
a  juft  debt,  after  the  party  is  of  full  age,  will 
be  binding  upon  him,  even  without  a  confi** 
deration  of  forbearance  j  and  it  is  now  every 
day's  pra<aice  in  pleading,  to  reply  io  a  plea 
of  infancy,  that  the  defendant  promifed  after 
he  was  of  full  age. 

If  an  ic\fant  promife  in  confideration  of 
forbearance  of  a  fuit  againd  him  upon  a  bond, 
an  ajfumpjit  will  not  lie.    i  Com.  Dig.  161  • 

In 


[    127    ] 

In  tbis  cafe  there  are  authorities  pro  and 
can^  but  I  am  inclined  to  think  the  dodrine 
as  laid  down  by  the  Ch.  Baron  is  right*  A 
parol  promife  may  affirm  a  parol  promifer, 
bat  qu.  if  it  will  a  bond  ? 

If  a  buiband,  after  the  death  of  his  wife 
promife  to  pay  a  debt  due  from  the  wife^  be- 
fore coverture^  ajfumpjit  does  not  lie.  So^ 
if  a  man»  io  confideration  of  forbearance, 
promife  payment  of  a  debt  of  an  inteftate, 
though  he  afterwards  takes  out  adminiftra- 
tion  ;  for  he  was  not  liable  at  the  time  of 
the  promife.  Or^  promife  payment  to  the 
ailignee  of  a  debt,  if  he  has  not  a  letter  of 
attorney  to  foe,  or  releafe  ;  for  the  property 
remains  in  the  affignor.  Or,  promife  pay- 
ment to  the  affignor,  after  an  affignment  to 
the  king,  for  the  king  may  fue.  Or,  pro- 
mife payment  to  one,  who  has  a  note  from  a 
debtor  to  receive  the  money  of  the  defendant^ 
unlefs  it  appear,  that  the  defendant  was  in- 
debted to  the  debtor.  So  if  a  man  promife 
payment  to  an  affignee,  in  confideration  that 
be  will  accept  him  for  bis  debtor.  Or,  pro-* 
mife  payment  of  a  debt  due  to  A.  to  whom 
the  plaintiff's  wife  was  executrix  ;  if  it 
does  not  appear,  that  his  wife  is  alive.  Or 
money  which  he  himfclf  owes.  Vid^  i  Com. 
jpig,  i6i. 

So  if  a  feme  executrix  fettle  an  account 
with  A.  for  a  debt  of  her  hufband's,  and  a  bal- 
lance  being  due  to  A.  Hie  promife  payment. 
So  if  a  man  promife  in  confideration  of  re- 
linquifliing  aa  ^Jfumpfit  which  was  void. 
Or,  in  cqniideratioa  of  a  difcharge,  if  an  ar- 
%  reft 
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reft  was  tortious.  In  confideration  that  the 
plaintifF  had  done  many  fcrvices  for  the  de- 
fendant, without  faying  nvbat.  So,  if  he  pro* 
ipife  in  confideration  of  a  leafe  at  will ;  for 
he  may  determine  it  at  his  pleafure.  in  con-» 
fideration  of  a  furrender  of  a  leafe  at  will  ^ 
for  the  leiTor  might  determine  it,  unlefs 
there  was  a  doubt  whether  it  was  a  leafe  at 
will,  or  for  years.  So,  if  a  woman  promife 
in  confideration  that  he  will  let  her  take  out 
adminidration  to  her  hufband  ;  for  fhe  is  in- 
titled  to  it.  So,  if  a  man  promife  in  confi- 
deration that  goods  are  delivered  to  him,  to 
re-deliver  them  ;  for  the  bare  cudody  are 
more  a  charge  than  a  benefit.  If  the  confi-> 
deration  be  void,  the  defendant  may  demvr 
to  the  declaration,     i  Com.  Dig.  i6i,  2. 

And  demurring  is  the  mod  eligible  mode 
of  putting  an  end  to  the  fuit,  as  being  much 
lefs  expenfive  than  a  trial ;  and  fhould  the 
court  adjudge  the  confideration  good,  the 
defendant,  if  he  choofcs  to  try  the  caufe, 
(having  merits)  he  will  be  permitted  on  pay- 
ment of  cofls  of  demurrer,  to  withdraw  it 
and  plead. 

A  flranger  to  the  confideration  cannot 
maintain  an  adlion.     jS/r^.  592.  . 

yil.  How  an  AJJumpJit  may  be  difchargtd.  • 

If  a  man  make  a  promife,  he  to  whom  it 
was  made,  may,  before  a  breach,  difcharge  it 
by  parol.  So,  after  part  performed,  he,  to 
whom  the  promife  was  made,  may  difcharge 
the  refidue  by  parol..  .So,  a  fubfequent  in-^ 

coofifteat 
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fccnfident  promiic  between    the  Tariie  pai*- 

tlcs,  difcharges  the  precedent  j  zsif  Ji.  pfo^ 

roife  to  marry  B.  within  tJbree  months^  attd 

afterwards   make   a  promife  to   marry  her 

within  fmr  months.     Otherwife,  if  the  lafl; 

time  had  been  within  tir^e  inoilths.     So,  if 

tapon  a  Ibany  a  man  promife  the  re-delivery 

of  the  thing,  and  afterwards  a  ftranger  wtid^ 

hath  the  property,  by  foircc,  without  nis  coti*- 

fenty  takes  it  out  of  his  poffcifion,  whereby 

he  cannot  re^deliver  it ;  this  taking  is  yuiS/f 

an  evidtion,  and  difcharges  the  promife.     So 

if  an  horfe  was  lent,  which,  befol^e  the  re-de^ 

livcryi  dies» 

.  Bat,  after  performancei  or  after  breach  bt 
ft  pir)mffe,  a  difcharge  by  him  to  whom  the 
promife  was  made,  is  not  good  without  dcedi 
or  other  confideration.  As,  if  one  promif6 
4  /.  to  another,  if  he  goes  to  London,  and 
fearches  for  a  will,  and  he  goes  and  makei 
fearch  on  the  15  th  of  Jipri/  an  agree- 
ment between  him  and  the  defendant 
the  26th  jiprii,  that  he  (hall  not  make 
the  fearch>  nor  have  the  4  /.  is  not  fuf- 
ficient,  ]f  he  promife  to  deliver  an  horfd 
or  give  5  L  upon  requeft,  a  difcharge  after 
requeft  is  not  fufficient.  So>  upon  a  promife 
for  finifliing  fuch  a  bufinefs  of  the  defends 
ant,  if  after  labour  in  it>  by  the  plaintiff^ 
and  before  conclufion,  he  countermands  himi 
that  does  not  difcharge  his  promife^  but  the 
plaintiff  (hall  recover^  a3  it  he  h^id  not  beedi^ 
countermanded  before  the  finifhing  of  thd 
affair*  So  a  difcharge^  or  countermand,  by 
^ro/p  by  him  who  made  the  promife>  before 
Votk  L  K  any 
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any  breach  or  performance,  is  noC  good* ' 
Vide  I  Coin.  Dig.  162.     Alfo  4  Mod.  250. 

But  an  accord  to  deliver  money^  in  fatis-^ 
fadion  for  an  faorfe,  or  collateral  thing  due 
by  contraft,  or  ojfumpjit  without  deed,  is 
good.  9  Co.  jg*  b.  Or  to  deliver  an  horfe, 
&c.  in  fatisfadion  of  money  to  the  party 
himfelf.  Co.  Lit.  212.  Though  the  con«>- ' 
dicion  be  that  A.  (hall  pay  the  money  to  the 
party.     Co.  Lit.  212.  h. 

To  plead  ixcfneravit  generally,  will  not  da, 
for  the  party  muft  (hew  how  he  was  dif^* 
charged.     Stra.  j^zz. 

In  fuch  cafes  as  we  have  laft  been  treat-* 
ing  of,  an  attorney  would  do  very  right  to 
procure  a   releafe  for  his  client.     There  s&^ 
not  any  difficulty  in  pleading  that. 


VllJt.  Tic  ProCCi  dings  upon  an  AJfumpJit. 

I.  OriginaL 

By  the  ftat*  19  /T.  7.  t.  9.  like  prdceft 
fliall  be  in  anions  upon  the  cafe  in  B.  Rd 
&  C.  B.  as  in  trefpafs  and  debt.  And  there^ 
fore  in  Ci  B.  (and  likewife  in  B.  R.  when 
the  proceeding  there  is  by  original)  the  procefa 
tnuit  be  attachment^  diftrefs,  and  fo  to  out^ 
lawry,  if  the  defendant  does  not  appear. 

The  proceeding  by  original  being  expen-^ 
five,  the  Court  of  King's  Bench  discourages 
the  proceeding  in  that  manner^  iot  recovery 
of  (mail  fumSf  and  therefore^  umlefs  the  debt 
tmotttits  to  50/.  at  leaity  will  not  allow 

plaintiff 
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plaintifi^  more  cofts,  than  if  he  had  prb- 
ceeded  by  bill  of  Middle/ex^  ot  latitat.  Vidi 
fqfi.  Div.  3» 

2.  Declaration. 

In  what  coaoty  4ffumpjit  (hall  be  broUghf^ 

Vide  ante ^  a&ion.     Div.  XII.     No.  ii,  12. 

Diftind  matters  fhall  not   be  joined  with 

ajfumpjit  in  the  fame  declaration.     Vide  ante 

a^ion^.     Div.  VL    .. 

3.  ^be  Declaration  muft  be  certdiri. 

If  it  does  not  Ihew  the  plaintiiFor  defend- 
ant certainly  it  is  bad.  If  the  declaration 
fays  that  the  defendant  would  pay,  without 
f^yitkgih%thtundertook^  it  is  bad.  But  if  it  fays 
that  the  defendant  undertook  to  pay,  without 
faying  to  Vfbom^  it  is  good ;  for  it  (hall  be 
intended  to  him  from  whom  the  confidera- 
tion  comes.  If  it  fay,  that  ivbereas  he  un-^ 
dertook,  without  faying  diredlly,  that  he  un- 
dertook, it  will  be  well.  So,  if  the  decla- 
ration fays,  that  the  defendant  undertook  to 
pay  to  the  laid  defendant  (inftead  of  the  plain- 
tiff) it  is  good.  S09  if  the  name  of  the  de-^ 
fendant  be  omitted,  fo  that  it  does  not  appear 
t0i69  promifed  I  for  it  (hall  be  intended  that 
the  defendant  promifed.  So  if  in  the  fecond 
count  the  name  of  the  defendant  be  totally 
omitted ;  for  that  is  coupled  with  the  firft; 
So,  if  it  be  faid,  that  the  defendant  being  in- 
debted for  money  received  to  the  ufe  of  the 
defendant  {{qt  t be  plaintiff )  it  is  good  after 

K  2  verdi^^ 


vcrdiifl:.     So,  if  it  be  fald,  that  the  piaintt^ 
promifcd  (where  it  (bould  be  the  defendant)  it 
fhall  be  aided  after  verdidt,  as  a  miilakc  of  the 
clerk,    where   the    plaintiff   and   defendant 
were  well  named  before,     i  Com.  Dig.  i63* 

By  thtjiat.  i6  and  17  Car.  2.  c.  8.  Af:er 
verdi(!l9  no  judgttiecic  (hall  be  ftaid  of  reverfe^ 
^ormiftakiDg  of  the  Chriflian  or  furnameof 
the  plaintifl'  or  defendant  in  any  declarauoo, 
&c.  where  the  right  name^  or  furnanvej  in 
the  fame,  or  any  preceding  record,  writ, 
plainti  or  fol),  is  once  truly  alledged* 

Here  1  cannot  ayeid  obferviog^  Kow  mitch 
more  eltgible  it  id,  to  proceed  by  ^/7/of  Mid^ 
dlijek^  or  latitat^  then  by  origtmiU  for  rup^ 
poling  foch  a  tniflake  in  the  otigjnaI»  wHidi 
the  declaration  muft  always  follow,  the  orl-* 
ginal  cannot  be  amended,  nor  the  declara* 
ration  ;  whereas  if  the  proceeding  be  by 
comnion  procef;,  a  right  bill  may  be  filed, 
even  after  vcrdidl,  whereby  the.  declaration 
may  be  aided  or  amended. 

By  virtae  of  this  Jlat^  if  the  plaiotiiF  be 
named  for  the  defendant,  or  }  contra.  It  (hall 
be  amended  after  verdict,  i  Sid.  306^  But 
^de  the  preceding  obfervation, 

.  A  declaration  in  affumpfit  mirft  Ihew  the 
time  and  place  of  the  promife;  Or  rather 
alledge  a  t'me  and  place,  though  neither  be 
true,  as  the  plaintiff  may  lay  the  venue  in 
offumpjit  in  what  county,  G?^.  he  pleafes^  and 
try  the  caufe  there,  unlefs  the  ventfe  is  change 
cd  upon  the  application  of  the  defendant. 

The  declaration  mull  (hew  that  the  un- 
dertaking was  certain.     Vide  ante  Div.  I4 
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No.  3.  Yet,  if  it  be  afccrtaincd  by  an  aver- 
ment it  is  fufficient ;  as  a  promife  to  pay  as 
much  as  he  fbonld  deferve,  with  an  aver^ 
meht  that  he  deferved  fo  moch,  is  good. 
Vide  ante  Dsv.  L  No,  4,  To  pay  as  much 
as  he  (hould  expend  for  officers,  with  an 
averment,  that  he  depended  fb  much  for 
them.  So,  it  muft  Oiew  the  certain  caof* 
of  the  debt,  for  which  the  defendant  made 
the  promife ;  and  thereforCt  indebitatus  qf^ 
fumpjit^  for  money  before  then  due,  is  not 
fufficient  without  faying, ye^r  what  caufe  due^ 
So,  it  is  not  fufficient  to  fay  that  he  ought  to 
pay  according  to  40  agr(»ent)ent  between 
them  ;  for  perhaps  the  agreement  was  by 
deed,  bond,  Qfr. 

But,  for  wares  fold,  money  received  to  his 
ufe,  G?f .  without  faying  for  nvbat  wares  in 
jfarticular^  &c.  is  fufficient.  So,  for  diet  for 
divers  months,  without  faying,  Jbow  many, 
is  fufficient,  So  for  work  and  labour  doiie 
and  performed,  in  and  about  the  bufinefs  of 
the  defendant.  So  if  it  be  indebitatus  for  fa- 
lary  j  for  premium,  upon  a  policy  of  fuch  a 
ihip,  &c^  it  is  fufficient  without  faving  how 
much. 

For*  goods  fold  to  thp  wife,  for  the  ufe  of 
the  hufl)and.  So,  if  the  a^ion  is  founddxi 
upon  another  con^deratioq,  as  forbearance, 
{3C,  ther^  is  no  need  to  (hew  the  caufe  of  the 
debt.  I  Com^  Pig.  1 641  who  cites  many 
siuthorities,  and  therefore  |  fear  to  call  the 
dodtrine  in  queftion*  efpecially  as  his  own 
avithoritv  is  very  great.  But,  as  I  have  al- 
rpa^y   itated  vaftous  inftan^es,   where  for^ 
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bearancc  alone^  is  not  a  fufficient  confidera^ 
tion  (efpccially  in  cafbs  where  money  claimed 
was  not  either  legally  due^  or  recoverable  by 
law)  the  fafeft  qiethpd  will  be  to  ilate  the 
cauie  of  the  ^tht,  and  thep  if  any  foch  ob-* 
jeftion  lies  to  it,  the  queftion  may  be  deter- 
piined  upon  demurref^  without  the  expcncc 
of  a  trial. 

An  indebitatus  for  tithes,  for  fervicc,  for 
labour,  &c.  is  fufEcient.  So,  in  ai^  infimul 
.  fomptdtajfet  for  money  due  from  the  defend- 
ant to  the  plaintiff,  it  is  fulficient  without 
{zywg./orwJ^at  cauje  due.  Hob.  88.  %  Cro. 
6o2a  But  then  the  declaration  ilates  that 
upon  fuch  account  the  defendant  was  found 
in  arrear  to  the  plaintitF  in  fuch  a  fum,  at^d 
being  fo  found  in  ^rrear,  he,  in  confide^-ation 
thereof,  promifed  to  pay« 

A  declaration  that  the  defendant  promifed 
to  pay  his  cofts,  without  faying,  Ltnp  much 
i>e  bad  expended^  is  bad.  That  the  plaintiff 
had  done  many  fervices  for  the  defendant, 
without  faying  what^  adjudged  had,  (ven  af- 
ter verdi<ft. 

But,  in  cpnfideration,  that  at  the  requdft 
of  the  defendant,  he  had  made  divers  cloath^, 
without  faying,  'wba^,  in  particular,  is  good  y 
for  the  defepdant  {c^^cw,  they  being  made  %% 
bis  requcftf  Or  had  found  viduals  for  the 
dcfendantj^  his  retinue  and  fervants,  vvithoijt 
faying  for  ijobopi^  or  for  what  time^  Or  had 
found  ueceiTaries  in  bis  ficl^nefsj^  without 
fhewing  Hibat.  So,  if  the  words  in  confider-^ 
ft  ion,  are  omitted  ,  where  the  adtion  is  ibund-- 
.  «d  u|)pp  ^  contraa,  vl^icl^  imports  a  fonlj^. 

d^ratipft, 
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deration*  So,  if  there  are  ieveral  counts  for 
the  fame  caufe,  without  faying,  otier,  it  will 
be  good,  after  verdift.   i  Com.  Dig.  164,  5. 

I  am  inclined  to  think  the  courts  would 
not,  now,  give  any  countenance  to  a  demur- 
rer, founded  upon  fuch  an  omilTion,  although 
it  fhould  be  affigned  for  caufe  of  demurrer. 

On  an  adtion  for  meat  and  drink  for  a  wife 
living  feparate  from  her  hufband,  they  mufl: 
be  defcribed  as  found  for  the  wife,  and  not 
for  the  hufband  generally.  Stra.  127.  If 
ie  undertook  to  pay^  is  omitted,  it  is  bad,  evea 
after  verdict.     2  L.  Ray.  1516. 

If  the  declaration  is,  that  the  defendant, 
and  another  made  a  prbmifTory  note,  it  is  bad« 
2  L.  Ray.  1 544.  •  Or  that  the  defendant  and 
another,  jointly,  or  feverally  promifed,  it  is 
bad  s  it  ought  to  be,  Jointly  and  feverally^ 
Ibid, 

4. ,  Other  Riquifitet. 

The  declaration  muft  alledge  performance 
of  the  caufe,  or  confideration  of  the  promife, 
except  where  there  are  mutual  promifes. 
Yet  where  there  are  mutual  promifes,  if  one 
thing  is  exprefled  to  be  done  in  confider- 
ation of  a  thing  on  the  other  part,  and 
18  to  be  done  at  a  day  fubfequent,  per<i> 
formance  of  the  confideration  muft  be  aU 
ledged.  Otherwife,  if  it  be  to  be  done  at  a  day 
precedent.  And  it  is  not  fufhclent,  that  the 
performance  be  alledged  in  the  words  of  the 
(onficleration  to  be  performed^  if  it  be  not 

K4  ajfo 
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slfo  according  to  the  intent.  And  it  mu(| 
(hew  an  exad:  performance.  And  fo  cer- 
tainly, that  the  court  may  adjudge  it  to  be 
well  performed.  But,  if  it  ihew  a  certain 
and  exa<3  performance,  it  is  fufHcieot  in  gcr 
sieral  term$.  So  the  declaration  moft  affign 
a  breach  oF  the  promife.  And  it  is  fufHcient 
to  b,e  afligned  in  the  words  of  the  promife* 
Or,  if  it  varies  from  the  words,  if  it  be  pur^ 
ibant  to  th^  fenfe  a^d  iptent  of  the  words,  i( 
\s  goo4«  But  if  the  faireach  afiigned  i$  larger 
or  ihorter  than  the  promife,  it  is  bad.  So» 
^he  declaration  generally  ought  toaijlgn  a  re^ 
gueft^  and  ootic;.  And  ought  to  have  ^ 
good  copclufion.  But  mifcafting  yfl\\  pq^ 
^qrt  it^     X  C$m.  Dig.  165. 

5.  PJfos  in  AJjwnfJIt. 

To  a  declaration  in  affumpfit  the  gene* 
ral  iiTqe  is  non  afumpfi^f  iJ  e.  that  hp  did  no| 
undertake  or  promife,  in  manner  and  form, 
as  the  plaintiff  bath  compUined  againft  him. 
And,  if  the  defendant  plea^  not  guilty^  it  i^ 
bad  upon  demurrer.  But  it  (hall  be  aided 
after  vcrdift  by  ^he  Jiat^  35  |f,  8.  c*  30.  AU 
i[b  viM  -B.  /2.  H.  173. 

Although  there  arc  fev.eral  counts  in  ai^ 
cjjfumpjit  upon  feve^al  promifes,  (he  defend*; 
ant  may  plc^d  7wn  ajfujffpfu  generally.  la^ 
deed  this  is  the  conAant  courfe* 

Ip  an  adtion  vpop  the  cafe  upon  ajfun^-i 

Jit  of  the  tcftator,  if  the  defendant  fay   Mf\ 

affumpjit  generally,  it  Ihall  i)e  gqod  aflcc  ver-« 


But  to  tin  entire  undertaking,  the  defend* 
|U)t  cannot  plead  non  ajf'umpjit  to  part^  and 
payoQcnt  to  the  other  part,     i   Com.  J)ig^ 

If  the  adion  of  ojfump^  \%  for  recovery  of 
money  owing,  thp  defendant  may  in  fuch 
(:afe,  pay  what  i$  really  due  into  court,  and 
if  plaintiff  will  not  accept  it  iq  full,  bu^ 
tries  the  caufe,  the  defendant  (nay  giyc  evi*» 
dcDce  of  payment  under  the  general  i0ue^ 
for  payment  is  a  difcharge  of  the  promife,  a^ 
to  the  fuip  paid^  and  (herefore  quoad  that^ 
ll  11 9S  If  no  prpa)ife  had  ever  been  made^ 

0.  l^n  AJfump^t  infr^ffx  Annou 

J  r 

By  tbe^i^f.  8l  Jac,  f.  |6,  All  adions 
pf  account  and  upon  the  cafe,  &c.  other 
than  fuch  accounts  as  concern  the  trade  of 
Hierchapdize  between  merchant  and  mer-^ 
fhant^  their  factors  or  fervants,  (hall  he 
commenced  within  fix  years  after  the  caufe 
of  afkioBi  and  not   after^     Fidfi  ante  Div. 

Provided  if  any  judgnnent  be  reverfed  by 
^rror,  orarrefted  after  yerdidt  for  the  plain-- 
fiff,  or  be  brought  by  original,  whereon  the 
defend^int  is  outlawed,  and  the  outlawry  rer 
verfedf  the  plaintiff  may  have  a  new  adion  iq 
a  ycaf  after  fuch  rcverfal,  or  arreft  of  judg- 
fpent,  and  not  after. 

With  a  proyifo  as  to  infants,  &c.  as  before 
Ibted  under  Dsv.  IV. 

And  therefore,  if  the  caufe  of  aftion  arofe 

(1^  years  before,  the  defendant  may  plead  that 

"  '  ^  '    '''  '  '   •  •  he 
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he  did  not  undertake  within  (ixyearf^  before 
fujng  forth  the  original,  or  exhibiting  the 
bill.  This  plea  admits  a  caufe  of  adion  be^ 
fore  the  fix  years^  therefore  the  general  ifltie 
is  commonly  pleaded,  to  put  the  plaintiff  on 
proof  of  a  caufe  of  adion. 

The  plea  of  the  Aatute  of  limitations  will 
liOt  avail,  if  the  defendant  promife  within  fix 
years,  though  it  be  without  a  new  confider* 
ation.  Or,  if  he  acknowledge  the  debt  with* 
jn  fix  years,  it  is  evidence,  though  it  may 
npt  be  conclufive.  Or,  if  he  fay,  prove  it 
due^  and  I  will  pay  you.     i  Com.  Dig.  1 66. . 

I  conceive  if  an  adtion  of  ajfumpjit  is 
brought  againft  feveral,  fome  of  whofi) 
plead  \\itjiat  :  a  promife  by  one  within  the 
fix  years  is  not  fufficient  to  charge  the  other 
defendants.     Fide  2  Vent.  151* 

The  defendant  mud  plead  ihtftat.  other-r 
wife  the  plaintiff  fhall  recover^  though  the 
declaration  alledg^  a  promife  ()}(:  year;  ht^ 
fore, 

If  a  promife  be  ten  years  before,  to  pay 
upon  requejl^  &c.  And  the  firf):  requeft  be 
made  within  the  fix  years,  the  ^at.  is  not  a 
good  plea  j  for  the  caufe  of  adion  accrued 
upon  requefl.  So,  where  the  confideratioiv 
of  the  ajjumpjit  is  executory,  the  defendant 
ihould  plpad  that  the  caufe  of  adtion  did  not 
ficerue  withiq  fi^  years,  Qc^  i  Com,  Dig^ 
j66,  7. 

If  the  adtion  i$  upon  a  note,  or  bill  of  ex«« 
change  payable  at  fome  time  fubfequent  to 
the  date,  thep'ea  fliould  be  that  the  caqfeof 
%(X'\qn  4^4  not  accrue  within  fw  years,  C?a 

Th« 
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« 

The  fiatn  it  is  faid^  cannot  be  pleaded,  af* 
ter  money  paid  iqto  coqrt.  Bunb.  loo.  But 
I  conceive  there  are  fome  cafes  where  it  may. 
As  fuppofe  a  demand  made  for  goods  fold,  or 
work  done,  or  medicines  fupplied,   &c.  by 

-an  apothecary,  and  a  great  part  of  the  bill 
was  doe  above  fix  years  before  the  adion 
brought,  and  then  at  the  diftance  of  feve- 
ral  years  af ter^  and  fhortly  before  theadtion^ 
a  few  new  articles  are  added  to  the  bill,  that 
may  qot,  by  a  jury^  bcconfidered  as  a  running 
conttnutd  account^  in  which  cafe  I  think  the 
demand  upon  the  new  articles  may  be  paid 
into  court,  and  the  general  ilTue  and  the 
Hat.  pleaded,  and  the  fiat,  be  a  bar  to  the 

.  old  part  of  the  bill.  Contra  if  there  is  not 
a  confiderable  length  of  time  elapfed,  betweea 
the  former  and  the  latter  part  of  the  bill. 

If  a  writ  is  taken  out  in  time,  and  plain- 
tiff dies,  and.  his  executor  fuffers  four  years 
to  elapfe  before  he  proceeds,   the  Jlat.   is  a 

.  good  plea.     Stra^  907, 

If  plaintiff  as  afiignee  of  a  bankrupt,  de- 
clares that  defendant  was  indebted  to  the 
bankrupt,  and  promtfed  to  the  plaintiff^  and 
defendant  pleads  that  the  caufe  of  adion  did 
not  accrue  to  the  bankrupt  within  fix  years^ 
it  is  ill.     Stra.  gig. 

Thtfiat.  of  limitations  may  be  re|)lied  tq 
9  ple^  of  fet-off,     Stra.  izji. 


-fc* « .  •  .» 
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y.  Replication  to  a  Plea  of  the  Statute  of  Li-* 

mitations. 

To  a  plea  of  ih^Jiat.  the  plaintiff  may  re« 
ply  that  he  or  (he  was  an  infant,  covert^  &c^ 
when  the  caufe  of  adion  accrued,  and  fue4 
within  fix  years  after  full  age»  ^c.  And 
though  in  the  provifo  for  infants,.  &r.  fref^ 
pafs  only  is  mentioned,  and  not  tre^afs  upon 
the  cafe^  yet  all  aBton4  upon  the  faft^  arc 
within  the  equity  of  this  provifo^ 

And,  though  the  iix  years  elapfe  during 
the  nonage,  an  infant  may  fue  {afterwards, 
fluring  his  infancy,  without  waiting  unti) 
l^e  is  of  full  age.     i  Com^  Dig.  167^ 

The  plaintiff  may  r^ply  that  the  defends 
ant  was  out  of  the  realm*  and  which  replU 
patiop  n  given  by  thtjlat.  jl  and  5  ^nn  c^ 

Bqt,  h«  cannot  reply^  that  the  defcodaol 
liad  privilege  of  parliament* 

The  plaintiff  may  fay  by  his  replication, 
thai  he  purcbafod  another  original,  upon 
which  t|ie  defend^t  was  outlawedt  and  flf^ 
ter  the  outlawry  was  avoided^  uA  he  fued 
within  a  year.  And  this  when  t^e  outlawry 
is  avoided  by  plea,  or  referied  by  error* 

Or  the  plaintiff  may  reply,  that  heretofore 
he  obtained  a  judgment,  and  th^t  was  rcr 
ycrfed,  and  he  now  fups  within  ^  year  aftef'. 
the  reverfal.  Or,  that  he  obtained  a  verdidt. 
Sp  an  a<^ion  commenced  in  an  inferior  court, 
^hich  was  removed  by  babnaf  forpu^^    Or, 
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that  he-  had  fued  another  erigiiialt  which 
Was  retorned  and  continued,  and  th^it  withia 
fix  years  before  that  original  the  defendant 
promifed.  Or,  that  the  plaintiff  fued  a  latitat  ^ 
which  was  continued,  and  was  to  the  intent 
the  plaintiff  oiight  declare  upon  it  for  the 
fame  caufe.  Or,  a  writ  of  privilege  conti* 
nued*     I  Com.  Dig.  167* 

So  of  a  bill  of  Middlejix. 

That  he  fued  a  writ  for  a  battery  ivk  Lon^ 
don^  with  intent  to  declare  fof  trefpafs,,  upon 
which  the  defendant  was  outlawed,  and 
Within  a  year  after  the  reverfal  he  commenc-* 
ed  the  prefent  adion  for  trefjpafs  in  Middlt^^ 
fix. 

But,  it  is  faid,  the  plaintiff  cannot  reply^ 
another  original  fued  by  his  teftator,  who 
died,  and  fo  it  abated^  for  that  is  not  within 
the  Jiat.  21  Jac.  c*  164  The  autboritiea 
fccm  contrary.     Vide  i  Com.  Dig.  167. 

According  to  Salk.  425.  The  plaintiff  may 
reply  it«  Lut*  264  is  contra^  I  am  tnclin-^ 
ed  to  think  it  may  be  replied^  for  the  exccu^ 
tor  or  adminiftrator>  cannot  (according  to  6 
Co.  JO,  bJ)  have  a  writ  by  yourniei  Accpmpts^ 
to  continue  the  firfl  procefs ;  for  the  do£trina 
there  laid  down^  is^  Where  the  firfl  wri< 
abates  by  the  death  of  a^^/f  plaintiff,  a  writ . 
by  yournies  Accompti^  cannot  be  fucd^  If*' 
there  are  two  plaintiffs,  and  one  dies,  then 
original  writ  does  not  abate  by  virtue  of  the 
Jiat.  8  G?  9  ^.  3*  c.  1 1.  §  7.  The  furvivtfr 
may  proceeds 
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If  the  plaintiff  reply  an  original.  It  i* 
neceffary  that  he  alledge  it  to  be  returned,  or 
the  appearances  or  continuances  upon  it. 

If  upon  an  affumpftt  upon  an  injimul  com-', 
futajfet  the  fiat,  of  limitations  be  pleaded^ 
the  plaintifF cannot  reply,  that  it  was  for  aa 
account  between  merchants ;  for  the  excep- 
tion goes  only  to  accounts  current,  not  to 
flated  accounts.  ^  Saund.  127.  VideanU^ 
Div.  IF. 

The  plaintiff  may  reply  generally,  (if  the 
fafls  will  warrant  it)  tlrat  the  defendant  un- 
dertook, or  that  the  caufe  of  adion  accrued, 
within  fix  years. 

Bankruptcy  and  ailignment  to  plaintiff^ 
aiid  that  the  caufe  of  adion  arofe  within  fix 
years,  before  the  a^Hgnment,  is  not  good. 
Stra.  556. 

Replication  that  the  plaintiff  was  beyond 
fea,  is  good  in  an  adtion  upon  a  bill  of  ex- 
change. Stra.  836.  And  fo  I  conceive  in 
any  other  action  fpecified  inlhtjlat.  2Z  Jac. 
c.  16. 

A  bill  may  be  filed  againft  an  attorney  to 
fave  the  Jlat.  of  limitations  from  attaching. 
JDot/^.  300.' 

There  may  be  cafes'which  fraud  will  take 
out  oiiYitJiat.  of  limitations,  Doug.  632^ 
Which  vide. 


«.  Pkas 
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,  S.  Tleas  in  Dif charge. 

•    1.  Tender. 

The  defendant  may  plead  matter  in  excufe 
Or  difcbarge :  as  before  a  general  imparlance 
he  may  plead  a  tender,  and  always  ready. 
This  plea  does  not  go  in  bar  of  the  action, 
but  of  damages.  It  cannot  be  pleaded 
after  a  general  imparlance^  becaule  the  plea 
^rvers  that  defendant  was  always  from  the  ten- 
der, ready  to  pay.  The  money  muft  be 
brought  into  court,  and  a  fr^fert  of  it,  ilattd 
inthepka. 

Where  a  tender  is  pleaded,  and  the  money 
brought  into  court,  and  the  plaintiff  accepts 
it,  he  cannot  sffterwards  proceed  for  damages. 

To  'a  tender  after  a  general  imparlance^  the 
plaintiff  may  reply  that  as  an  efioppeL  Or, 
he  may  demur*  Vide  5  Com.  Dig.  189, 
227. 

I  conceive  if  defendant  pleads  a  tender 
after  a  general  imparlance^  the  plaintiff  may 
ii^n  judgment  by  default. 

The  manner  of  pleading  a  tender  in  af^ 
fumpjitp  where  there  are  fcveral  counts,  as 
no^  ufed,  and  which  is,  in  my  opinion,  the 
moft  eligible,  is  to  plead  as  to  all  the  feveral 
fnms  of  money,  in  the  feveral  counts  men^ 
tioned,  except,  fo  much,  parcel  of  thofe 
fums,  non  affampfit^  and  as  to  that  fum,  re« 
fidue,    ^c.  a  tender. 

After  an  imparlance  had  by  executor,  he 
ihall  not  plead  tender  by  the  teftator,  and  that 

teflator 
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teftator  dnd  executor  were  and  are  a  Ways 
ready  to  pay.     Fort.  376* 

If  the  tender  is  one  day  after  the  d^ty  of" 
payment  in  a  promiflbry  liotc^  it  is  not  good 4 
Fort*  376* 

.  If  tender   ant€  diem  exbUnikniS  biU^  is 
pleaded^.'  plaintiff  (hall   not  make   up   tbe> 
book  with  the  general  pitmoraaduiB,    refeF-*' 
ring  to  thefirftday  of  term*  whiish  was  be-» 
fore  the  teoder^  but  with   a  fpccial  mcmo^ 
rgndum  according  to  the  fa€b,     Stra^  6}&. 

.  Tender  cannot  be  pleaded  vfter  order  for 
time,     harms  337*     Cont.   i   Burf\  ^. 

After  general  id^arlaace^  leave  ta  plead: 
tender  may  be  in  the  ifirft  four  day$   of  next 
term.     Barnes  343^  3 54 4 

.  On  wantof  time  for  ch^poiH  ^eclttfMien' 
delivered  late5  defendant  laay  t^f€  leave  to. 
plead  tender^  after  the  fottf  dtylir.    Barnes 

35^  353'  357^  3611  3^^* 
So  if  plaintiff  amends  his  dfCiitfationi  de^ 

fendant  may  have  leave  to  plead  tender  as  of 

la{lterm»  of  that  plaiiltiff  accept  his  tender 

of  the  prefent*     Barnes  359* 

If  tender  is  plead^i  the  ^/dir/V^  is  no-  efi-*» 
dence^.  but  an  original  muft  beprqduced^ 
Barnes  165* 

A  demand  of  the  moneys  fubfeque&t  to 
the  tender^  and  a  refufal  to  pay^  will  aiMftd 
the  tender,  unlefs  the  demand  is  iliftde  at  aa 
improper  time  and  .place,  (^C4.  As  fuppoifS 
Ihedebt  a  Urge  fum,  and  demand  made  afcef" 
tender,  when  the  debtor  is  met  aceideniallf 
from  home,  and  (o  circumftancsed  that  it  1$ 
highly  improbable  he  (hould  have  fa  mttt^- 
1  didncy 
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tnoncy  with  him,  but  he  fhould  on  his  re^ 
turn  home  immedijtely  furnifh  himfclf  with 
money,  and  tender  or  endeavour  to  tender  iti 
in  the  prefcnce  of  one  witnefs  at  leafl. 

(2)  fFitiin  jige. 

If  the  defendant  is  an  infant,  he  (hould 
appear  by  guardian,  for  he  hath  not  know- 
ledge of  his  own  affairs,  or  to  choofc  a  man 
to  plead  well  for  him,  and  may  have  an  ac- 
tion againft  his  guardian,  if  he  lofes  by  mif* 
pleading. 

If  he ^ppezrs  by proc&ein  amy,  it  is  bad. 

So  in  all  actions  real,  perfonal,  or  mixed 
againft  an  infant,  if  he  appears  by  atror<"cy^ 
it  is  error.  Vide  5  Com.  Dig.  iji.  Fide 
poji.  Aiiion  againft  an  infant. 

To  a  plea  of  nonage,  the  plaintiff  may  re- 
ply neccjfaries.  It  fliall  not  be  intended 
for  neceffaries,  if  it  be  not  allcdged,  and 
therefore  if  the  defcnd;;nt  pleads  within  agc^ 
and  the  plaintiff  demurs,  there  (hall  be  judg- 
ment for  the  defendant.     R.  1.    Cro.  560. 

The  plaintiff  may  reply,  that  the  defen- 
dant was  of  full  age,  and  not  within,  G?r; 
Or,  he  may  teply  for  pzxtfull  r.gey  to  the  re- 
fiduey^r  necrjfaries,  though  all  the  fame  day. 
R.  I.  Salk.  223. 

It  is  fufficient  to  rejoin,  that  it  was  not 
for  neccflaries  generally,  without  laying  that 
the  money^  or  any  p?Tt  thereof,  was  not  for 
necei^aries.     R.  Lt^  241.      Carth.  ito. 

The  defendant  cannot  plead,  ^within  age^ 
and  iraverfe  the  promife,     R.  yon.  146. 

Vol,  I.  L  (3)  Outlawryi 
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(3)  Outlawry. 

To  an  indebitatus  ajfumpjit^  where  the 
ground  of  the  adion  is  forfeited  by  outlaw- 
ry, it  may  be  pleaded  in  bar,  that  the  plain* 
tiff  is  outlawed.  So,  in  a  quantum  meruit^ 
though  the  demand  be  not  reduced  to  a  cer- 
tainty. So,  in  ajfumpjit^  upon  a  bill  of  ex- 
change*    Vide  5  Com.  Dig.  189. 

Outlawry  may  be  pleaded  in  abatement, 
to  an  indebitatus  ajfumpjit. 

In  perfonal  actions,  outlawry  of  one  plain- 
tiff, is  a  plea  to  both. 

So  in  an  adion  by  hufband  and  wife,  it  is 
a  good  plea  in  abatement  that  the  wife  was 
waived,     i  Com.  Dig.  6. 

It  may  be  pleaded  tho'  the  outlawry  was 
^fter  the  adion  brought,     i  Sa/i.  17B. 

If  it  be  pleaded  in  bar,  and  the  outlawry 
be  reverfed  before  the  day  for  bringing  in 
the  record,  there  fhall  be  only  a  rejpondeas 
oujier.  R.  Tel.  36.  2  Cro.  484.  Other- 
wife,  if  he  fails  to  bring  in  the  record  upon 
the  day,  when  there  was  not  any  reverfal, 
for  then  there  fhall  be  judgment.  R.  Cro. 
Car.  566. 

(4)     Foreign  Attachment. 

So  to  an  ajfumpjit  the  defendant  may  plead 
a  recovery  by  ?iJoreign  attachment  on  a  plaint 
entered  before  the  original  or  bill  filed.  So 
to  an  indebitatus  ajfumpjit^  it  may  be  given 
in  evidence  upon  non  ajjumpjit.  Lut.  995, 
sind'vide  Cartb.  344.  1  his  is  more  eligible 
than  running  the  rifque,  and  being  at  the  ex- 
pence 


. 
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pence  of  fetting  forth  the  proceedings  upori 
the  record. 

It  may  be  pleaded^  or  given  in  evidence 
if  the  plaint  was  entered  before  the  original, 
or  bill  filed.  Per  Trevor,  i  Salk.  291.  Per 
Holt,  if  there  was  a  condemnation  before  the 
original,      i  Salk.  280. 

The  plaintiff  may  reply,  if  its  pleaded,  or 
if  not,  but  given  in  evidence  on  the  general 
iflue,  he  may  (hew,  that  the  debt  aroic  out 
of  the  jurifdidtion.  If  its  pleaded  he  may 
traverfe  the  cuftum,  or  demur.  5  Com. 
Dig.  190. 

But  where  an  executor  or  adminiftrator 
is  plaintiff,  foreign  attachment  is  not  a  bar^ 
for  if  it  was,  fimple  contract  creditors  might 
be  paid,  and  judgment  and  fpecialty  credit 
tors  go  unpaid.  Fi/her  adminiftratrix,  v. 
Lane.  3  ff^iif.  297.  I  muft  obfcrve  the 
adminiftratrix  in  this  cafe,  had  not  any  tiot'uzt 
of  the  attachment,  and  upon  that  point,  the 
cafe  feems  to  have  been  determined. 

The  defendant  muft  (hew,  that  plaintiff^ 
in  foreign  attachment,  fwore  to  his  debr» 
iS/rtf.  641. 

( 5  )     Statute  again ji  Ufury. 

So,  the  defendant  may  plead,  that  the 
contrail,  upon  which  the  a<^ion  is  founded, 
was  ufurious«  And  if  it  appears  by  the  de- 
claration, that  the  contrad  was  ufuriousi 
though  it  is  not  pleaded,  there  {hall  be  judg- 
ment againft  the  plaintiff.  But  it  (ball  not 
be  intended  ufurious,  if  it  does  not  exprefs- 
ly  appear,    Luf.  zj^. 

L  2  The 


[     148    ] 

The  defendant  mufl:  (hew  the  ufurious 
agreement  fpecially,  and  how  much  more 
than  legal  interefl  was  given.  R.  3.  MoJ^ 
35.  So,  he  muft  exprefsly  aver^  that  the 
agreement  was  for  giving  day  of  payment^ 
&c.  R.  Jon.  410.  And  that  it  was  cor- 
ruptly agreed «     Cro.  Car.  501. 

To  this  the  plaintiff  may  re/>fy^  that  it 
was  not  corruptly  agreed.  Or,  that  he  law- 
fully bargained,  with  a  traverfe  of  the  cor- 
rupt agreement.  That  it  was  for  a  lawful 
debt,  with  a  traverfe,  &c.  5  Com.  Dig. 
224*    Vide  poji.  Pleading  in  debt. 

(6)  Statute  againft  Gaming. 

So,  to  an  ajfumpfit^  the  defendant  may 
plead  thtjlat.  9  Ann.  c.  14.  that  the  mo- 
ney was  won  by  play« 

To  an  adtion  upon  a  bill  of  exchange,  or. 
a  promiiTory  note,  given  for  a  gaming  debt» 
brought  by  an  indorfee,  who  gave  a  valua- 
ble condderation,  and  had  not  notice,  this 
Jiat.  is  a  bar,  for  the  ftatute  declares  all  fecu- 
rities  for  fuch  debts,    abfolutely  void^     Vide 

Doug.  61^,  712,715. 

To  this  the  plaintiff  may  repfy  it  was  for 
a  fair  debt,  and  traverfe  its  being  given  for 
money  won  at  play,  and  conclude  with  a  ve- 
rification f  upon  which  traverfe  the  defen* 
dant  takes  iiTue  ;  or,  in  a  (horter  way,  the 
plaintiff  may  protefl,  that  it  was  for  a  fair 
debt,  and  take  ilTue  upon  its  being  given 
for  money  won  at  play. 

(7)  Accord 
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(7)  Accord  or  Arbitrament. 

So^  to  an  ajfumpjit  the  defendant  may 
plead,  accord  with  fatisfadtion,  or  arbitra- 
ment. 

So  accord  with  fat isfaSHon^  may  be  plead- 
ed in  all  adions,  where  damages  only,  are  to 
be  recovered. 

So,  accord  with  fatisfaSHon  by  one  defen«p 
dant,  is  a  bar  as  to  all.     i  Com.  Dig.  106. 

If  a  man  plead  an  accord,  the  fafed  way 
is  to  plead  it  as  a  fatisfadlion,  and  not  by  way 
of  accord ;  and  therefore  he  need  fay  no 
more,  than  that  the  defendant  gave  Jo  much  to 
the  plaintiff  infatisfadiion^  which  the  plaintiff 
received.     7  Co.  80.  ^, 

If  he  plead  it  as  an  accord,  he  muft  (hew 
a  fpecific  performance.     Ibid. 

So,  if  a  man  pays  money  upon  a  void 
award,  which  is  accepted,  it  may  be  plead- 
ed as  an  accord  and  fatisfadtion.  R.  i* 
Salk.  71. 

If  a  man  plead  an  accord  executed  before 
the  money  was  due  by  the  condition,  he 
ought  to  plead  it  in  fatisfaflion  ( f  the  mo-^ 
ney  by  the  condition,  not  in  fatisfadtion  of 
the  bond.     R.  2.     Cro.  254. 

If  he  plead  it  as  a  mutual  agreement,  the 
defendant  muft  (hew  fuch  an  agreement, 
upon  which  an  (ffumpjit  is  maintainable^ 
^.  2.  Jon.  158.  And,  upon  which  an  ac- 
tion is  given  at  the  time  of  t\it  affumpjit. 
Ji.  2.  Jon.  168.  And,  that  the  agreement 
wa$  perforiqed  on  the  part  of  the  defendant, 

1^3  as 
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as  foon  as  could  be,  before  the  aflion.     Fi^e 
Lut.    1538.     And  how  it  was  performed. 

R.  Skin.  391. 

To  this  plea  the  plainlifF  may  reply ^  that 
it  was  not  received  in  fatisfaSiion.     gCo.  80^ 

Or,  that  he  did  not  give  it  in  fatisfaSiion  ; 
for  there  muft  be  a  mutual  payment,  and  ac- 
ceptance in  fatisfaftion,  and  the  one  imports 
both.     5  Mod.  86. 

Or,  nultiel accord.  Win.  Ent.  1075,  1076, 

^ho.  78. 

(8)     Payment. 

So  |hc  defendant  m*y  plead  payment  of 
tnoney  according  to  the  undertaking.  % 
J^ro.  Ent.  6.  R.  Salk.  516.  But  this  fcems 
to  amount  to  the  general  iffuc.  5  Com*  D^g* 
iQi.  R.Cont.  Salk.  ^ib.  But  I  think  as 
the  chief  baron  thinks  ;  payment  takes  away 
the  very  git  of  theadfcioni  and  it  is,  as  if  no 
promifc  had  ever  cxifted.  At  all  events  it 
inay  clearly  be  given  in  evidence,  upon  the 
general  ifluc,  and  therefore,  non  oj^umpfit^  is, 
^n  fuch  cafe,  the  bcft  plea. 

The  defendant  may  plead  payment  after 
^he  laft  continuance,  or  payment  of  fa 
much  in  fatisfadion.  But  a  note  or  bill 
given  in  fatisfadion,  if  it  be  not  qnder  feal^j 
ii>  not  good.     5  Com.  Dig*  191. 

If  a  man  is  indebted  on  feveral  accounts 
to  the  fame  pcrfon,  and  pays  n^oney  to  him, 
it  Ihall  be  on  that  account   which  he  plcafes; 

tQ 
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to  declare  it  to  be ;  but  if  he  gives  no  direc- 
tion, the  creditor  may  apply  it  to  which  ac- 
count he  pleafes.     Stra.  1 1 94. 

(9)     Infimul  Computaverunt. 

So  to  an  affumpjit^  the  defendant  may  plead 
thats  fince  the  promife  made,  he  and  the 
plaintifF'accoanted  together,  and  upon  that 
accounthe  (the  defendant)  was  found  in  arreaf 
fo  much,  which  he  hath  paid.  5  Com^  Dig^ 
191.     And  only  cites.    Bro.F.  M.  94.  100. 

In  I  Bur.  9.  It  is  held  that  a  dated  account 
cannot  be  pleaded  in  bar,  to  an  adlion  on  fim« 
pie*"  CO  nt  raft. 

I  thinfc  all  the  obfervations  made  on   the 

plea  of  payment^  ^PP'X  ^^  ^^"^  ^^^^«  ^^^^ 
infra.     Alfo  vide  ante  Div.  VII. 

An  account  without  payment,  or  releafe, 
is  no  plea  to  an  indebitatus  ajfump/it ;  for,  a 
cbofe  in  a£iion  cannot  difcharge  a  matter  exe- 
cuted. 

^oinjimul corAputaJfetj  and  payment,  amount 
to  the  general  ifTue.     5  Com.  Dig.  191 » 

( 1  o)  Bond  for  the  Money. 

So  to  an  qffumpjit^  the  defendant  may 
plead  a  bond  given  by  him  for  the  money  de-* 
manded ;  for,  the  bond  determines  the  con- 
tract. So  he  may  plead  that  all  the  counts 
are  for  the  fame  fum,  and  he  has  paid  part, 
and  given  a  bond  for  the  reiidue.  But  vide 
infra^  So  he  may  give  it  in  evidence  upon 
non  ajfumpjit.  And  if  it  be  pleadcd|  it  is  bad 

L  4  for 


[    i5»    1 

for  it  amounts  to  the  general  iffue.     5  Ccn^. 
pig.  191. 

(11)  Difchargefrom  the  Promife. 

So  the  defendant  may  plead^  that  the 
plaintiff  before  the  bn;ach  difcharged  hin^ 
from  the  promife.     5  Com.  Dig.  191. 

When  a  promife  may  be  difcharged  or  not^ 
Y'ide  ante  Div.  VIL 

(12)  A  Releafe^ 

So  he  may  plead  a  releafe  after  the  pro-? 
mife.  A  releafe  to  fvich  a  day,  abjque  hoc  that 
he  promifed  afterwards.  But  a  releafe  upon 
performance  of  the  promife  in  part  quoad  hoc 
does  not  difcharge  the  protnife  for  the  refidue. 
5  Com.  Dig.  191. 

If  the  releafe  produced  hath  a  material  va^ 
rlance  from  tlie  releafe  in  the  plea,  it  is  bad. 
As  if  it  be  of  a  different  date.  R.  2  Ftnt. 
231. 

To  a  releafe  pleaded,  the  plaintiff  being  a 
party  to  the  deed,  cannot  plead  ne  relejfa 
fas,  (he  did  not  releafe)  but  muft  demur,  or 
fay  non  ejffJaSfum  R.  2.  Bu/.  55.  Otherw^fc 
^f  he  be  a  llranger  to  the  releafe.     Jiid. 

(13)  Performance* 

So  to  an  ajfumpjit  the  defendant  may  plead 
a  fpecial  performance. 

A  fum  given  in  fatisfadtion,  after  the  day 
9/ payment,  is  not  a  good  plea, 

■■•"■■■■  B^J 
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But  If  the  defendant  pleads  a  fpecial  per« 
formahce ;  as  payment,  &r«  upon  an  indebi^ 
fatus  ajfumpfit^  it  is  bad,  for  this  amounts  to 
the  general  iflue  only ;  yet  he  may  plead  it» 
for  it  admits  a  promife.  JS.  i.  Salk.  394.* 
But  furely  the  plaintiff  may  demur  fpecially^ 
and  afiign  for  caufe^  that  the  plea  amounts 
to  the  general  iiTue  only. 

So  if  he  pleads  that  by  agreement  with  the 

plaintiff  he  paid  to  A*  that  he  performed  all 

on    his  part  to  be  performed  ;    or   another 

promife^   and   traverfe  the  affumfjit  modo  €t 

forma.     5  Com.  Dig.  192. 

(14)    Difcbarge   upon  Statute  for   infohent 

Debtors. 

So  the  defendant  may  plead  in  difcharge 
of  an  execution  againft  his  body,  &c.  a  dif* 
charge  according  to  the  Jlat.  for  relief  of  in- 
iblvent  debtors.  And  if  the  plaintiff  demurs 
to  it,  he  ihall  have  judgment,  but  no  execu- 
tion againd:  his  body  ^  for  the  demurrer  con-  * 
fefles  the  difcharge. 

So  the  plaintiff  may  take  his  judgment  im- 
mediately,    5  Com.  Dig.  192. 

With  refpcdl  to  the  form  of  pleading,  the 
piodern  flati^tes  generally  point  it  out. 

li  ji.  indebted  to  B.  by  fimple  contradl, 
becomes  a  fugitive ;  an  infolvent  adt  pafTes  ; 
ji.  returns,  aqd  five  months  after  is  arreAed 
for  this  debt,  lies  five  months  in  prifon,  and 
J6  discharged  by  the  infolvent  a<^,  he  ihall 
fiot  plead  it  againft  the  bond  ;  for  he  ought 
to  have  furrend^red  in  fe^fon^ble  ;ime,  be- 
fore 
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foro  he  was  arrefted,  or  when  arrefted»  ha?e 
brought  aD  habeas  corpus ^  and  been  furren- 
dcred.     R.  on  demurrer.     2  Wilf.  332. 

A&ion  upon  the  Cafe  for  a  Conjpiracj. 

I.  When  it  lies. 

A  writ  of  confpiracy  lies,  when  two  or 
more  by  malice  or  covin  confpire  to  indiA 
another  falfely,  who  is  acquitted.  If  only 
one  perfbn  labour  the  indidtment,  confpiracy 
does  not  lie,  but  an  adion  upon  the  cafe  in 
nature  of  confpiracy.  So  if  hufband  and 
wife  confpire  without  any  other,  for  they  arc 
but  one  perfon.  Confpiracy,  or  an  a&ion 
upon  the  cafe  in  nature  of  confpiracy,  lies  for 
a  malicious  indidtment  for  felony,  if  the  par- 
ty be  acquitted  thereof.  So  it  lies  for  a  ma- 
licious indiding  one  as  a  principal,  and  ano«- 
ther  as  acceflbry,  by  the  accefTory,  if  the  prin^* 
cipal  be  acquitted,  whereby  the  accefTory  is 
difcbarged.     i  Com.  Dig.  1689  9. 

By  the  faf.  8  //.  6.  c.  10.  If  a  man  be  in- 
dialed  or  appealed  for  treafon,  felony,  or  tcef- 
pafs  in  a  foreign  country,  and  acquitted,  ho 
ihall  have  confpiracy,  and  recover  treble  da-* 
mages,  FiJe  F.  N.  B.  115,  H. 

It  lies  for  a  malicious  indiding  for  battery^ 
or  for  any  thing  that  endangers  his  life  or  lu 
berty,  or  prejudices  his  reputation,  i  Coa^ 
Dig.  169. 

So,  I  conceive  it  lies  for  any  malicious  pro«» 
Iccution,  where  the  party  is  put  to  expence, 

I  So 
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So  it  lies  for  procuring  an  adion  to  be 
brought  by  another  malicioufly. 

Ad:ion  upon  the  cafe  in  nature  of  confpi-* 
racy  lies  for  a  malicious  profecution,  though 
the  indidment  be  returned  ignoramus. 
Or^  the  indidment  be  infuHicient.  So  if  he 
was  imprifonedy  or  received  any  other  da- 
mage from  it,  though  the  party  did  not  pro-? 
ceed  farther.  So,  if  a  nolle  profequi  be  en* 
tered  upon  the  indidment.  So,  it  lies  for 
jmpofing  the  crime  of  felony  upon  him  with- 
out caufe.  Though  he  went  before  a  juflice 
of  the  peace. 

Spy  it  lies  for  9  malicious  confpiracy  to 
caufe  a  tayern  to  be  reputed  a  bawdy  houfe. 
|t  lies  for  a  malicious  prefentment  in  the 
Spiritual  court  for  adultery,  by  a  church  war- 
den. For  malicioufly  exhibiting  articles 
there,  with  intent  to  defame,  and  fpecial 
damage.  For  a  malicious  citation  there,  up- 
on which  the  plaintiff  was  excommunicated^ 
For  a  malicious  citation  there  by  an  appara- 
|or.     I  Com.  Dig.  169,  170. 

It  lies  againfl  hufband,  wife,  and  fervants^ 
for  giving  money  feverally  to  an  apprentice 
to  fpoil  his  mailer's  goods  in  the  making,  to 
ruin  his  trade,  though  only  one  of  the  de- 
fendants prefent  at  a  time.  Stra.  144.  Aa 
adion  lies  for  a  malicious  profecution,  tho^ 
the  court  has  not  granted  a  copy  of  the  in- 
flidment.     Stra.  1122. 

I  odttft  here  obferve  that  now,  the  ufual 
mode  is,  where  you  proceed  againft  one  only, 
to  declare  for  a  malicious  profecution,  proceed- 
ing, or  charge^  without  taking  notice  of  any 

confpi- 
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eonfpiracy^  but  alledgiog  that  the  defendant 
unlawfully  intending  to  injure  the  plaintiff", 
did,  &c.  If  two  or  more  are  concerned ,  and 
made  defendants,  there,  may  not  be  any  iim* 
propriety  in  charging  a  confpiracy,  fuppoiing 
it  can  be  proved.     Vide  poft.  Dfv.  II. 


II.  When  an  ABion  upon  the  cafe  for  a  Con-* 

f piracy  does  not  lie. 

Confpiracy  does  not  lie»  nor  an  a<flion  upon 
the  cafe,  againfl:  a  judge  of  afiize,  judice  of 
peace,  or  other  juflice  by  commiinon  upon 
record,  who  is  fworn,  for  any  thing  done  in 
public,  as  a  judge  or  juflice,  though  he  do 
that  which  is  illegaL     i  Com.  Dig.  170. 

But  if  he  a<fl  corruptly  or  malicioufly,  and 
what  he  does  is  not  merely  an  error  in  judg- 
ment, the  court  of  King's  Bench  will  grant 
an  information  againft  him. 

The  adtion  will  not  lie  againft  any  of  the 
grand  jury,  or  petit  jury,  for  a  thing  donc^ 
;when  fworn,  though  the  party  be  acquitted. 
Nor  if  the  party  be  convidted.  Nor  againft 
any  one  who  comes  into  court,  and  difcovert 
a  felony,  and  gives  evidence  to  the  inqoeft. 

Yet,  if  a  judge  out  of  court  fuborn  wit- 
jieflfes,  and  malicioufly  threaten  indidkors  ta 
induce  them  to  find  any  one  guilty,  an  adtioa 
upon  the  cafe  lies  againft  him.  So  if  a  jufr 
tice  of  peace,  without  any  accufation  fend 
his  warrant  againft  any  man  for  felony,  whom 
he  Knew  to  be  iqpo<^ent.     i  Com.  Dig.  170. 
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Yet  perhaps  even  in  this  cafe  the.  courts 
hiight  adjudge  the ju (lice  to  bewithin  thepro- 
teiftion  of  the  24th  of  G.  2.  c.  44.  viz.  that 
a  month's  notice  of  commencing  an  adtion 
muft  be  given  to  him,  ^nd  that  he  may 
tender  amends  in  bar  of  the  adion^  or  pay 
money  into  court. 

An  a£tion  upon  the  cafe  lies  againft  a  man 
who  refufes  to  do  that  which  is  miniflerial : 
as»  to  give  an  oath  to  the  party  robbed. 

But^  this  ad:ion  does  not  lie,  for  a  legal 
profecution.  As,  if  a  man,  upon  a  juft  caufe 
of  fufpicion^  caufes  another  to  be  bound  by 
a  recognizance  to  appear,  and  to  anfwer  to 
an  indictment  to  be  preferred  againft  him. 
Though  no  felony  was  committed.  Though 
he  does  not  (hew  any  caufe  for  his  fufpicion. 
So  if  a  man  complain  to  a  juftice  of  the  peace 
for  barratry,  &c.  upon  which  procefs  is 
awarded  againfl:  him  to  find  fureties  for  his 
good  behaviour.  Or,  complain  toajuftice 
that  ji.  committed  felony,  and  afterwards  by 
command  of  the  juflice  profecutes  him.  So, 
it  does  not  lie  for  fuing  in  London,  for  a  mat- 
ter out  of  that  jurifdidlion,  for  it  might  have 
been  pleaded  there. 

So  an  adtion  upon  the  cafe  does  not  lie  for 
a  malicious  profecution,  where  the  judgment 
of  the  court  is  againft  the  plaintiff;  for  by 
indirect  means  the  judgment  would  be  avoid- 
ed ;  as  after  conviction,  tho'  tht  profecutioa 
was  malicious.  If  the  indictment  be  dif- 
charged  by  nolle  profequi,  confpiracy  does  not 
lie.  Or,  upon  a  miiprifion  of  the  adtion,  re- 
cited 
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cited  in  an  indiftment  fof  perjury,  i  Conti 
Dig.  171.     Vide  ante  Div*  L 

The  being  acquitted  even  upon  the  merits 
does  not  intitle  a  man  to  an  action,  unlefs  he 
can  prove  malice,  &c.     Sedvide  infra. 

But  an  adlion  upon  the  cafe  lies  for  a  mali^ 
cious  profecution,  upon  preferring  a  bill  of 
indidtment,  though  the  grand  jury  return  the 
bill  ignoramus.  So,  upon  a  bad  indiAment^ 
if  the  plaintiff  can  prove  malice,  Gfr.  Vide 
aw.  Cafes  in  Law  and  Equity,  OS.  185. 
And  the  cafes  there  cited :  alfo  i  L.  Ray.  374, 
&c.  and  I  Stra.  691. 

A6tion  for  a  malicious  profecution  does  not 
lie  againfl  one  exhibiting  an  information  for 
intention  to  land  goods,  without  paying  du* 
ty,  if  the  good$  are  condemned  by  the  fub- 
commiflioncrs,  though  the  commiflioners  of 
appeal  reverfe  the  condemnation.  Adj.  on 
error  from  Ire/and.     1  Wilf.  232. 


III.  I'be  Proceeding  in  Conjpiracy^  or  in  av, 
ASiion  upon  the  Cafe  in  nature  of  Conjpi- 
racy. 

« 

!•  The  Writ, 

In  an  aSion  for  a  con fpi racy  it  is  ne^eiTary 
that  the  writ  be,  by  a  conjpiracy  between 
them  bad.  But,  in  an  a<^ion  upon  the  cafe^ 
in  nature  of  aconfpiracy,  thefe  words  are  not 
neceffary.  Yet  thefe  words  may  be  in  an  ac- 
tion upon  the  cafe,  in  nature  of  %  confpiracy, 

but 
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but  there  are  doubts,  becaufe  the  words  (hew 
a  formed  adion  of  coufpiracy. 

An  adlion  upon  confpiracy  mufl  beagainil 
two  or  more;  but  an  adtion  upon  the  cafe  in 
nature  of  confpiracy  may  be  againfl:  one. 
Vide  ante  Div.  I.  And  therefore  in  an 
adion  for  a  confpiracy,  if  all  except  one^ 
are  found  not  guilty  by  verdi(ft9  the  plaintiff 
cannot  have  judgment,  for  his  action  fails. 
So  in  an  indictment,  or  information  for  do- 
ing a  thing,  by  confpiracy  between  them 
had. 

Otherwife  in  an  a^ion  upon  the  cafe  in 
nature  of  a  confpiracy. 

In  a  writ  for  confpiracy,  if  the  one  plead 
to  the  writ,  and  the  other  to  matter  in  law, 
and  it  be  found  by  verdidt  againfl:  him  who 
pleaded  to  the  writ,  and  adjudged  for  him 
who  pleaded  to  the  matter  in  law,  yet  the 
plaintiff  fhall  have  judgment  againft  the  one 
who  pleaded  to  the  writ ;  for,  it  may  be 
that  they  confpired,  though  the  matter  in 
law  is  adjudged  for  the  other,     i  Com.  Dig. 

IJlt   2. 

If  there  is  a  fpeclal  a£lion  upon  the  cafe 
for  a  malicious  profecution,  againfl:  two, 
and  one  is  acquitted  and  one  found  guilty, 
the  plaintiff  (hall  have  judgment*     i  fTil/. 

210. 
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2»  ^be  Declaration. 
It  mufi  be  laid  in  tbe  proper  County: 

The  declaration  in  confpiracy  mud  \y6 
laid  in  the  county,  where  the  confpiracy 
was,  or  where  the  thing  contrived  to  be  done, 
was  done.    Fide  ASlion.  Div.  XJL  No.  IL 

But,  if  the  confpiracy  be  in  one  county, 
and  the  indictment,  without  their  privity,  in 
another,  it  (hall  only  be,  where  the  confpi* 
racy  was,  not  where  the  indiiflment.  So,  it 
/hall  not -be  in  the  Marjbalfea,  or  an  infe- 
rior court,  when  the  indidment  was  tried  ia 
the  King's  Bench,     i  Com.  Dig.  ij2^ 

3.  It  mujl  fuppofe  tbeFagl  to  Be  Falfe  and 

Malicious. 

The  declaration  mud  fuppofe  the  fa£): 
done  by  the  defendants  to  be  falfe  and  mali-' 
cious  ;  and  this  in  an  adlion  upon  the  cafe^ 
as  well  as  in  a  writ  of  confpiracy.  And 
therefore,  in  an  adtion  upon  the  cafe,  if  the 
plaintiff  declare,  that  the  defendant  carried 
him  before  a  juftice  of  peace,  and  when,  he 
was  difcharged  by  that  juilice  carried  him 
before  another  juliij:e,  and  maliciouily  cauf^-^ 
ed  him  to  be  bound  in  a  recognizance  to  ap- 
pear at  the  aflizes,  and  there  falfely  and  ma« 
licioufly  endeavoured  to  have  him  indidted 
for  fe-ony,  it  is  not  good ;  for,  the  falfely 
and  maliciouily  to  endeavour  to  have  himf 

in  dialed/ 
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« 

indiifcedi  not  to  the  procurement,  which  wa£ 
inalicioufly  and  not  falfely.  So,  if  the  de- 
claration izy^falfely  and  injur ioujly  procured, 
&c.  it  is  not  fufficient.  But,  that  the  de- 
fendant of  his  malice  to  defame,  tSc.  faljely 
and  invidioujly  impofcd  the  crime  of  felony 
upon  him,  and  malicioufly  procured  him  to 
be  indicted,  is  fufficient  i  for  upon  the  whole 
declaration  it  appears  to  be  malicious.  Or, 
that  the  defendant  malicioufly  int ending >  to 
defame^tSc.  caufed  him  to  be  indided,  and 
falfely  depofed.     i  Com.  Dig.  lyz* 

4 .  T'Be  Declaration  rnvfi  Jkew  that  tie  Plain^ 
tiff  v>as  indiSled  before  a  proper  JuriJdiSlion. 

The  declaration  muft  (hew,  that  the 
plaintiff  was  indidted  before  ju dices  who  had 
authority  to  take  theindidment ;  and  there- 
,fore,  ifitalledge  an  indi£lment  for  treafon 
before  A.  and  B.jujlices  of  the  commons-bench 
of  the  peace^  at  the  general  gaol  delivery  ^  Gff  * 
it  is  bad  :  for  it  does  not  (hew,  that  A.  and 
B.  werejuftices  for  gaol  delivery^  but  only, 
that  the  indidtment  was  found  before  them 
at  a  gaol  delivery. 

If  the  declaration  alledges  an  indidment 
for  barratry  before  A.  and  Bjujlices  ofaj/tze^ 
it  is  bad,  unlefs  it  (zy^jufiices  of  oyer  and  ter^^ 
miner.  So,  if  the  declaration  do  not  fay, 
before  what  judge. 

But,  if  the  declaration  alledge  the  indid-* 
ment  before  juftices  of  oyer  and  terminer  ;  it 
is  (ufficient,  though  it  does  not  (hew,  that 
they  were  fuch  perfon^  as  might  be  jullices  of 
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oyer  and  terminer  ;  for  that  (hall  be  intended. 
Rcfolvcd  after  ycrdifl:.  So,  if  it  do  riot 
flicw  the  authority  of  the  jufticcs,  for  at  the 
general  fej/ion,  &c.  fupplies  it.  Refolved 
after  vcrdidt.     i  Com.  Dig.  173. 

If  the  declaration  flates  an  indidtment  be- 
fore jufticcs  who  have  authority,  if  it  appearis 
that  the  indiAment  was  before  other  jufticcs^ 
who  have  not  the  fame  authority,  the  de- 
claration is  bad,  and  the  plaintiff  cannot  re^ 
cover  ;  as,  if  an  indidtment  is  alledged  be- 
fore juftices  of  ^z^,  and  it  appears  to  be 
before  juftices  of  gaol  delivery,  for  they 
have  a  diftinft  authority.     TeL  46. 

Otherwife  if  the  indi<^ment  be  alledged 
before  divers  juftices,  to  enquire,  &c.  as  to 
dixers  felonies,  and  to  the  peace,  &c.  and  .it 
appears  to  be  before  juftices  afligned  to  ieep 
the  pace  only  ;  for  they  have  the  fame  au- 
thority; fo,  a  fmall  variation  between  the 
indidtment  produced,  and  that  alledged  in 
the  declaration,  does  not  prejudice  ;  as,  if 
the  name  of  a  juror  be  Lamafter  in  the  re- 
cord, and  Lancefter  in  the  declaration,  i 
Com.  Dig.  173. 

The  adion  lies  though  the  indidtment  be 
bad,  and  exception  taken  to  it  by  the  judge, 
and  the  party  acquitted,  without  the  exami^ 
nation  of  a  witnefs  ;  and  advertifements 
concerning  it  may  be  given  in  evidence, 
though  an  information  granted  on  them  as 
a  libeL     Stra.  691. 
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j;.  The  Declaration  muji  Jhew  the  Termination 

t>f  the  Projicution. 

A  declaration  for  a  confpiracy  in  an  appeal^ 
where  the plaintifF was  non-fuitcd,muftfliew, 
that  by  the  confideration  of  the  court  be  went 
without  day  ;  for  if  it  be  that  be  was  acquit^ 
iedt  it  is  bad  j  for  it  (hall  be  intended  an  ac- 
quittal by  the  country.  And^  an  aAion 
upon  the  cafe  in  nature  of  a  confpiracy  for 
indiding^  mufl:  fay,  that  bewds  acquitted^  or 
ignoramus  founds  according  to  the  truth  of 
the  fadt.  But  the  omtfTion  is  aided  after 
verdi(9:  according  to  Twifden.  i  Sid.  15* 
I  Com.  Dig.  173. 

In  fadt,  in  an  action  upon  the  cafe,  for  dia« 
licious  profecution  of  an  indidtment^  it 
muft  be  (hewn  how  the  indidtmeiit  was  de<» 
termined.     Stra.  114. 


The  Plea. 

To  this  adtion  the  defendant  (hall  generally 
plead  Not  Guilty^ 


M  %  ACTION 
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ACTION    UPON     THE    CASE    for,    A 

DECEIT 

J.  IF/ten  it  Hes. 

I.  For  Deceit  in  Flay^ 

Ah  adlion  upon  the  cafe  for  a  deceit  lies^ 
when  a  man  does  any  deceit  to  the  damage 
of  another.  As,  if  a  man  play  with  falfe 
dice,  and  thereby  win  the  money  of  another. 
Though  he  do  not  intice  the  other  to  play  > 
for  the  inticement  is  not  the  caufe  of  the  ac« 
tion,  but  the  uling  falfe  dice.  So  if  a  man 
pradiie  deceit  at  cards,  and  thereby  win 
money,     i  Com.  Dig.  174. 

So,  if  one  man  obtain  money  from  another 
by  any  other  fraudulent  means,  where  de« 
ceit  is  made  ufe  of.  But  in  all  fuch  cafes  an 
adtion  will  lie  for  money  bad  and  received^  by 
the  defendant  to  the  ufe  of  the  phintifF,  and 
this  adlion  is  much  more  eligible,  as  being 
fimple  in  its  form,  and  well  known,  as  be- 
ing now  tnuch  in  ufe. 


2.  Forgery^  &c. 

If  a  man  forge  a  flatute  merchant,  &c. 
in  my  name,  and  fue  a  capias  upon  it,  where- 
upon I  am  taken,  aAion  upon  the  cafe  for  a 
deceit  lies.  Or,  forge  a  grant  of  a  prefenta- 
tion>  and  make  ujfe  of  it  in  a  court  chriflian» 

Or 
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Or  forge  letters  of  reiignation  of  a  benefice. 
So  if  he  oktain  money  from  another  by  coun-» 
terfeit  letters  to  his  fervapt.  So  if  he  rafo 
the  name'  of  the  obligor  out  of  a  bond»  and 
infer t  the  name  of  A^  and  then  fue  him. 
Or  if  a  parfon  rafe  the  name  of  A.  and  infert 
£.  and  publiAi  him  in  the  church  as  excom- 
municated.    I  Com.  Dig.  174. 

I  fcarce  need  obferve  that  all  the  preceding 
cafes  (except  the  laft»  and  perhaps  that  like- 
wife)  are  indictable  offences. 

3%  Vtrjonating. 

Thia  adion  lies,  if  a  man  falfely  perfonate 
another.  As^  if  a  man  fue  a  writ  in  my 
name  without  my  privity,  for  which  writ  a 
.  fine  ought  to  be  paid  in  Chancery.  Or  pur- 
chafe  a  qtmre  impcdit  in  my  name»  without 
my  privity;  and  then  abate  it^  or  be  non- 
fuited.  Or  fae  a  capi<u^  &c.  in  my  nawe 
againft  A.  whereby  he  is  arreiled.  Though 
the  procefs  be  erroneous.  So,  if  a  man  ap- 
pear in  court  in  the  name  of  another,  and 
confefs  the  adion«  Or  acknowledge  a  fine. 
Or,  acknowledge  a  (latute  in  the  name  of 
another.  Or  a  judgment,  or  recognizance. 
So  if  a  man  falfely  affirms  to  A.  who  hath 
money  to  deliver  to  B.  that  he  is  B. 

4.  Tortious  Proaeding  in  Law.  Vide  ASion  on 
the   Cafe  for  a  Con/piracy^  Div.  L 

So  if  a  man  proceed  againft  another  at  law 
deceitfully  ;  as  if  tenant  in  ancient  demejne 

M  3  levy 
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levy  a  fine  in  C  B.  to  make  his  land  frank 
fee,  the  lord  (ball  have  deceit,  and  (hall  a- 
void  the  fine.  So,  if  more  lands  are  inferted 
in  a  fine,  than  the  con u for  intended,  deceit 
lies,  and  the  fine  (hall  be  avoided.  So,  upon 
the^at,  Mag.  Cbar.  9  H.  3.  24. 

l(  the  tenant  purchafe  a  pracipe  in  capite^ 
by  which  the  lord  lofes  his  court ;  the  lord 
ihall  have  deceit,  and  recover  his  damages^ 
but  (hall  not  avoid  the  judgment. 

So,  this  adion  lies,  if  a  man  confefs  a 
judgment  to  A.  to  defeat  an  adtion  brought 
againil  him  by.^.  So,  if  a  man  procure  a 
vexatious  fuit ;  as,  if  a  man  fue  a  capias^ 
upon  a  forged  ftatute.  If  a  man  procure 
another  t«  commence  an  action  in  any  court 
againd  A.  to  vex  him.  Or,  fue  in  the  nam« 
of  another  upon  a  recognizance  fatisfied. 
Or,  fue  in  the  name  of  A.  without  his  pri- 
vity, though  it  be  for  a  juft  debt ;  or  pro-^ 
cure  z/cire facias  to  be  fued,  and  tvro.mii/s 
returned  again  (I  him,  who  was  not  bail ;  or, 
profecute  the  bail,  when  he  knew  the  prin-* 
cipal  was  furrendered.  So,  if  a  man  chafe 
A's  cattle  into  B's  clofc,  per  quodht  h  fub- 
jefted  to  an  adtion  by  JS.  or  make  ufe  of  pro<^ 
cefs  vexatioufly ;  as,  if  a  man  after  a  debt 
levied  hy  fieri  facias^  knowing  it,  fues  znt^^ 
thtv fi.ri facias  for,  vexation.  Otherwife,  if 
he  knew  nothing  of  the  firft  execution^ 
1  Com.  Dig.  175,  6. 

In  this  lad  cafe  I  conceive  the  court 
would,  on  motion,  fet  afide  th^  fecond  ex- 
ecution, and  order  the  goods  to  be  reftorec( ; 
t^hen  the  party  injured  might  maintain  tref-. 


f    167    1 

pafs,  as  there  would  not  be  any  writ  in  ex« 
iftcnce,  tbjuftify  the  levy. 

So  adtion  upon  the  cafe  for  a  deceit  lies, 
if  a  man  takes  the  goods  of  A.  knowingly^ 
upon  an  attachment  againft  B.  i  Sid.  183. 
I  Lev.  129.  But  as  trefpafs  would  alfo  lie, 
it  would  be  more  advifeable  to  make  ufe  of 
that  form  of  adion,  as  being  now  much 
tetter  known,    being  more  frequently  ufed* 

Adtion  upon  the  cafe  lies,  if  the  bail  re- 
move a  caufe  in  London  by  habeas  corpus  in 
to  B.  R.  and  there  put  in  infufficient  bail, 
by  which  the  fird  bail  in  London  are  dif- 
jcharged,  after  a  procedendo.  So,  if  a  man  fue 
vexatiouily  ;  as,  if  he  fue  in  an  inferior 
court,  and  hath  judgment,  and  execution^ 
when  the  defendant  knew  nothing  of  the 
fuit.  Or  fuf  in  the  fpiritual  court,  till  the 
party  be  excommunicated,  who  knew  nothing 
of  the  fuit.  Or,  fue  there  upon  the  fame  of  in-* 
continency,  when  there  was  not  any  fuch  fame. 
Or,  maliciouily  procure  a  falfe  prefentment 
there.  If  he  fue  in  the  fpiritual  courtj^ 
where  it  appears  by  the  libel,  that  the  court 
has  not  any  jurifdidlion.  So,  if  he  fue  in  an 
inferior  court,  knowing  that  the  caufe  of  ac- 
tion arofe  out  of  the  jurifdidlion.  Other- 
wife,  if  it  be  not  alledged,  that  the  plain- 
tiff (in  that  fuit)  knew  it.  So,  if  a  man  ex- 
hibit falfe  articles  of  the  peace  againft  ji. 
upon  which  he  is  bound  to  his  good  beha- 
viour. If  he  fue  for  tithes  in  the  fpiritual 
court,  when  he  had  made  a  compofition. 
Vide  poji.  Div.  V^  No.  i.  So,  if  a  man 
jpaufe  another  to  be  arrefted  maligioufly,  with;- 
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out  caufe.  i  Com.  Dig.  176.  Fide  fofi.  Div. 
y.  No.  I. 

As  in  the  lad  cafe,  there  are  doubts  in 
fome  of  the  books«  and  as  it  is  clear,  an  ac-» 
tion  on  thecafe,  as  in  nature  of  a  malicious 
profecution,  will  lie  i  that  form  of  adion» 
mu/^  be  mod  eligible. 

In  the  laft  cafe,  the  original  adion  mud  be 
determined,  before  the  party  injured  com« 
mences  his  fuit.  Com.  Jiep.  igo,  193.  and 
wVtf  Saii.  15. 

If  a  man  join  any  one  in  a  fuit  by  collu- 
fion  ;  as,  if  a  man  fue  two  as  executors^  and 
one  of  them  is  not  an  executor,  and  he  con-* 
fefTes  the  adion,  the  true  executor  (hall  have 
deceit,  and  recover  fo  much  in  damages, 
F.  N.  B.  98.  H. 

But,  to  avoid  the  expence  and  rifque  of 
an  aftion  (efpecially  if  the  party  be  poor)  I 
(hould  advife  a  client  to  move  the  court  to 
fet  afide  the  judgment  with  cofts. 

If  a  man  embezil  a  writ,  deceit  lies 
flgainfthimt  Or  procure  another  to  embe- 
zil it,  if  it  be  cmbc^iled.     F.  M  B.  98.  E. 

5,  For  Deceit  in  Lis  Truji. 

So,  if  a  man  being  entrufted  in  his*  pro- 
feflion,  deceive  the  perfon  who  entruded 
him  ;  as,  if  a  man  retained  as  counfel,  be- 
come afterwards  of  counfcl  with  the||  other 
arty  in    the   fame  caufc.     i  Rol.  jfi.  gr^ 

34- 

Or,  difcovtr  the  evidence,  or  fecrcts  of 

the  caufe.     Or;  being  retained  to  attend  oi^ 

fucb 
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foch  a  day,   at  Guildhall^  doea  not  come  i 
whereby  the  caufe  is  loft. 

So,  if  an  attorney  z&  deceitfully,  to  the 
prejudice  of  his  client  ;  as,  if  by  collufioo 
with  the  demandant  he  make  default  in  a 
real  adlion  ;  whereby  the  land  is  loft.  ^  So^ 
if  he  appear  without  warrant,  and  make  de« 
fault  by  collufion.  Or,  file  a  writ  of  feifia 
with  the  Aeriff*,  when  there  was  not  any 
judgment;  whereby  his  client  is  oufted  of 
his  land.  So,  if  the  fervant  of  a  merchant 
lands  goods  before  the  cuftoms  paid,  where** 
by  they  are  forfeited,  fo  if  a  (hepherd  pro- 
cure (heep  committed  to  his  care  to  be  fcifed 
as  eftrays.     i  Com^  Dig.  177. 

6.  For  Deceit  in  bis  Office. 

So  if  an  ofEcer  being  intrufted  by  thelawv 
aA  deceitfully  in  his  office  \  as,  if  a  ftierifF 
return  the  tenant  fummoned,  by  which  he 
lofes  the  land,  when  he  was  not  fummoned, 
the  tenant  (hall  bave  deceit,  and  be  reftored 
to  the  land.  And  the  tenant  (hall  have  de« 
ceit  after  judgmrent  for  the  demandant  before 
his  entry;  othcrwife  he  may  delay  his  entry 
tiH  the  viewers  and  fummoners  are  dead,  but 
whether  he  was  fummoned  or  not,  cannot  be 
tried  but  by  examination  of  the  viewers, 
fummoners  and  pernors ;  and  if  the  deman* 
dant  make  a  feo(fment,  deceit  lies  againft 
him,  bis  feoffees,  and  the  (heri(F.  And,  if 
the  demandant,  and  (herift*  are  dead,  it  lies 
againft  the  beir  of  the  demandant.  So,  in 
(execution  upon  a  recognisance,  if  the  (herifF 

return 
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return  the  defendant  fummoncdj  when  he 
was  not  fummoned  by  which  the  plain tiflT 
hath  execution  ;  the  defendant  {ball  have  de* 
ceit  againft  the  plaintiff  and  the  (ttttiff,  and 
fhall  have  reftitution.  And  the  (heriffihall 
be  punilhed  for  his  faliity.  So,  if  the  plain* 
tiff  recover  in  wafte^  where  the  defendant 
was  not  fummoned. 

So,  if  huiband  and  wife  lofe  by  default 
the  land  of  the  wife,  deceit  lies  for  them  ; 
or  for  the  wife  after  the  death  of  the  huf- 
band. 

So,  if  a  plaintifFin  a  quare  tmpedit  recover 
by  default,  when  the  defendant  was  not  fum- 
moned ;  he  (hall  have  deceit,  and  thereupon 
a  writ  to  the  bifhop.  So  in  an  annuity,  and 
Jcire  facias  upon  it,  if  the  plaintifi*  recover 
by  default,  when  the  defendant  was  hot  fum- 
moned. 

So,  if  a  vouchee  lofe  by  default,  when  be 
was  not  fummoned*  And  if  a  defendant  lofe 
by  default,  not  being  fummoned,  deceit  lies, 
though  the  king  was  demandant.  So,  if  the 
efcheator  return  a  writ  directed  to  him,  with- 
out taking  an  inqueft,  though  he  be  an  offi** 
cer  of  record.  So,  if  the  under-efcheator 
make  a  return  different  from  the  office  found 
by  the  efcheator. 

So  if  a  (herifiT  makes  a  falfe  return,  i  Com^ 
Dig.  178. 

Anions  again (t  (herifFs  for  falfe  returns 
are  now  very  common,  and  confequeotly  the 
modern  form  of  the  adtion,  well  known.  And 
the  declaration  generally  contains  two  counts^ 
As,  fuppofe  the  Qiicviff  returns  ayUa  hna  on 
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^  fieri faeias  :  the  firft  count  ftatcs  a  levy  ;*  the 
fecond  that  there  were  goods  ami  chattels 
within  his  bailiwick,  whereon  he  might 
have  levied  \  as  it  may  be  much  eafier  to 
prove  the  fecond  count  than  the  firft. 

This  adtion  lies  if  an  officer  of  a  corpora- 
tion snakes  a  falfe  return  upon  mandamus^  So 
if  a  (herifF  return  a  juror,  who  hath  not  any 
iffues,  whereby  his  AiccefTor  is  charged  with 
the  iffues.  Or  commit  the  return  of  a  pan* 
Bel  to  another,  who  hath  not  the  return  of 
writs,  whereby  the  pannel  is  qua(hed. 

So,  if  a  fummoner  in  the  fpiritual  court 
cite  any  one  into  the  fpiritual  court  for  vex- 
ation, without  procefs  againft  him.  Or  rec- 
tum any  one  warned,  when  he  was  not;, 
whereby  he  is  excommunicated,  i  Com. 
Dig.  177,  8.  f^ide  For  misfeafance  in  an 
officer,  aSiion  upon  the  cafe  for  misfeafance, 
Div.  L  No.  I.  For  ncglcdl  in  an  officer, 
aSlion  upon  the  cafe  for  negligence,  Div.  /. 
No.  2. 

7*  For  Deceit  in  bis  Trade. 

So,  if  a  man  who  profeffes  (kill,  deceive 
him  who  confides  in  his  fkilL  As,  if  a 
fmith  lame  my  horfc.  If  a  farrier  take  upon 
him  to  cure  my  horfe  being  gravelled  in  his 
feet,  and  by  his  negligence  and  imprudence 
kill  him.  Or  kill  him  by  bad  medicines. 
So,  if  a  furgeon  maim  my  hand,  by  bis  ig- 
norance in  the  cure,     i  Com.  D:g.  178. 

If  a  taylor  have  cloth  delivered  unto  him 
%9  ipake  cloaths,  and  make  them  inartificial- 
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)]r»  I  Vent.  268,  9.  So,  in  any  art  or  trade  I 
deliver  materials  for  the  makftg  a  fpecific 
thing,  and  it  is  inartificially  made.  So,  if 
I  employ  a  man  to  build  me  an  boufe  in  a 
workman-like  manner,  and  he  build  it  inar- 
tificially aad  badly,  i  Com.  Dig.  178.  Vide 
Div.  VL  No.  3.  Bat  thefe  latter  cafes  are 
generally  claifed  under  the  head  of  negligence^ 
plaintiffs  feldom  declaring  for  deceit^  but  for 
inartificially  and  negligently  performing  of 
the  work,  for  it  may  be  the  effect  of  igno« 
ranee,  and  inattention,  not  of  deceptive  inten- 
tion. 

A.  breaks  his  leg,  it  is  fef»  the  callous 
formed,  he  can  fet  his  foot  td  the  ground 
and  walk  veith  crutches ;  fends  for  B.  an 
apothecary,  to  take  off  the  bandage  ;  he  de-> 
fires  C*a  furgeon  to  be  fent  for,  who  puts  aa 
unknown  fteel  inftrument  on  the  leg«  Af«^ 
terwards  C.  takes  up  the  leg,  nods  to  B.  who 
puts.it  on  his  knee ;  the  leg  cracks,  the  cal^ 
I0US  is  broke  ;  adion  lies  againft  B.  and  C» 
jointly,  though  both  eminent  in  knowledge 
and  good  charadler.  They  were  trying  ex- 
periments, that  is  ading  ra(hly,  and  a£ting 
raihly  is  aifling  ignorantly,     2  fVilf.  359. 

8.  For  Deceit  in  a  Sale. 

If  a  man  by  a  falfe  afErmation  of  a  thing 
within  his  knowledge  deceive  in  the  fale  of 
goods,  action  on  the  oaXe,  for  a  deceit  ties  : 
as,  if  a  taveroer  fells  wine  for  found  and 
good  which  he  knows  to  be  corrupt.  Or 
give  any  one  to  eat  corrupt  meat  or  drink  i 

for 
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for  it  is  ordained  that  no  one  ihall  fell  cor-- 
rapt  viduals  if  he  knows  it.  If  a  merchant 
iells  cloth  that  he  knows  to  be  badly  fulled* 
So,  if  one  fells  flone  for  bezoar,  when  he 
knows  it  not  to  be  fo.  So,  if  a  man  fells 
goods  as  his,  when  they  are  the  goods  of  a 
Granger,  without  an  exprefs  warranty.  So, 
if  the  feller  fay  they  are  the  goods  of  ui^ 
which  be  hath  authority  to  fell,  when  they 
are  the  goods  of  another  ;  though  it  is  not 
averred,  that  he  knew  them  to  be  the  goods 
of  a  ftranger.  So,  if  he  fells  a  ftone^  or 
jewels,  affirming  them  to  be  good,  whea 
they  are  not.  So,  if  he  fell  land,  affirming 
the  rent  to  be  fo  much,  when  it  is  not ;  for 
the  rent  is  certain,  and  lies  within  his  owa 
knowledge.  If  he  fell  land,  affirming  that 
he  had  a  good  title,  when  he  knew  he  had 
not  any  title. 

Where  the  feller  hath  poffcffion  of  the 
goods,  the  bare  affirmation  that  they  are  his, 
is  fu^cient  to  have  an  action  of  deceit,  if 
they  are  not.  And  in  thefe  cafes,  the  adtion 
lies  before  the  goods  are  taken  by  the  owner. 
And,  tho'  the  money  is  not  paid  for  them. 

9.  Or  other  Falfity. 

So,  if  a  man  contraft  to  enfeoffs,  of 
fuch  land,  and  afterwards  enfeoff  another. 
Or  before  feoffment  to  A.  acknowledge  a  fta* 
tute,  &r.  or  make  other  incumbrance.  So, 
if  a  man  enfeoff  another,  upon  condition  to 
re^infeoff  him,  who  before  re-infeoffmeni 
acknowledges  a  ftatute,  ^c^ 

2  So, 
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So,  if  a  woman  give  a  man  blandi^ing 
words  equal  to  a  promife  of  marriage  ; 
whereby  (he  obtains  of  him  prefents,  and 
other  fcrvices.     i  Com.  Dig.  179. 

I  remember  a  cafe  fame  years  fince^  where 
a  young  man  paid  his  addreffes  to  a  young 
woman,  and  they  intending  to  marry  he 
gave  her  a  lottery  ticket,  which  coming  up 
a  confiderable  prize,  and  he  being  poor,  (he 
refufed  to  marry  him  ;  he  brought  an  a£lion 
againft  her  for  the  amount  of  the  prize^  and 
recovered  it. 

If  a  man  being  married,  pretend  himfelf 
iingle,  and  inveigle  a  woman  to  marry  him» 
deceit  lies.  So  if  a  clothier  fell  bad  cloths, 
upon  which  he  put  the  mark  of  another, 
who  made  good  cloths.  i  Com.  Dig^ 
179. 

10.   For  a  Jalfe  Affirmation  upon  other  Occa^ 

Jions. 

So,  if  a  man  by  a  falfe  affirmance  of  a 
thing,  within  his  knowledge,  procure  an  a£fc 
to  be  done,  which  otherwife  would  not  be 
done ;  as  if  A.  fend  his  fervant  to  buy  an 
horfe,  who  buys  it  and  pays  for  it^  and  the 
ieller  affirms  to  A.  that  he  was  not  paid, 
whereupon  A.  pays  him  again,  i  Roll.  Abr. 
106.  /.  20.  -^ 

An  adtion  for  money  had  and  received, 
would  lie  in  this  cafe,  but  I  mufl  obferve  in 
fuch  adtion,  a  plain  tiff  could  only  recover  the 
fpeciiic  fum,  whereas  in  the  former  adion  a 
jury  might,  and  probably  would  give  more. 

I  con- 
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I  conceive  fach  a  cafe  comes  within  the  fta- 
tutc  for  obtaining  money  under  falfe  pre- 
tences, and  which  fubjefli  the  offender  to 
the  punishment  of  fine,  imprifonment,  pil- 
lory, whipping,  or  transportation,  by  30 
G.  SL.  c.  24. 

It  ifi  faid  dietcit  will  lie,  if  a  perfon  affirm 
himfelf  of  full  age,  when  he  is  an  infant ; 
and  thereby  procure  money  to  be  lent  to  him 
apon  mortgage.     i.Sid.  183% 

II.  For  a  falfe  Warranty. 

So,  deceit  lies,  when  upon  a  fale  a  man 
warrants  that  which  afterwards  appears  to  be 
falfe,  as  if  he  warrant  cloth  fold  to  be  of  fuch 
a  length.     jP.  N.  B.  98.  K.  11  Ed.  4.  6. 

I  conceive  this  rather  doubtful,  and  whe- 
ther theadion  will  lie,  where  the  fubjed  of 
the  warranty  is  obvious  to  every  eye,  or  may 
become  fo  with  very  little  care  and  attention. 
Vide  poj}.  near  the  clofe  of  this  divilion. 

Thea£lion  lies  if  a  man  warriant  an  horfe 
to  be  found  which  is  unfound.  The  fame 
of  other  cattle,  of  wine,  of  goods,  &r. 

So,  if  he  warrant  wool  to  be  merchandize 
able  when  it  is  full  of  moths.  So,  if  a  com- 
mon  carrier  of  cattle  over  the  Humber^  war- 
rant the  carriage  of  an  horfe  fafely,  and  he 
perishes  by  the  boat's  being  overloaded  with 
otherhorfes.     i  Roll.  Ab.  96.  /.  47. 

But  the  common  way  is  now,  to  declare 
upon  the  contract  to  carry  fafely,  and  ftate 
negligence^  &c. 

Deceit 


t   176  3 

Deceit  lies,  if  a  man  warrant  a  bale  to  be 
only  of  800/^.  weight,  which  is  of  2000 /^^ 
whereby  the  carrier's  horfes  are  killed  by  the 
excefs  of  weight.  If  he  warrant  rent  to  be  fo 
much,  when  it  is  not.  Or,  land  ta  be  of 
fuch  a  value  when  it  is  not.  And  the  adlion 
lies,  though  the  warranty  be  by  parol. 

In  the  fale  of  goods,  faying  that  they  art 
his,  is  fufficient,  where  the  ieller  hath  the 
poiTefiion.  But  where  the  feller  hath  not 
the  poffeffion,  there  muft  be  an  exprefs  war- 
ranty, that  he  hath  the  property  of  the 
goods. 

So,  a  warranty  of  lands  muft  be  exprefs, 
whether  the  feller  be  in  poflcflion,  or  uot. 
Though  the  warranty  extend  to  a  future 
lime. 

A  man  is  bound  by  his  warranty  of  the 
foundnefs  of  cattle,  that  are  unfound,  though 
the  unfoundnefs  was  fecret,  and  not  known 
to  the  feller.  So,  if  the  malady  by  poflibi- 
lity  was  not  vifible;  as,  if  a  man  warrant  an 
horfe  to  be  found  ( wind  and  limb)  and  he  had 
but  one  eye;  for  that  perhaps  wasnotdifco- 
vered,  and  it  fhall  be  intended  that  it  was^ 
not,  when  the  jury  find  that  he  warranted. 
1   Salk.  211.    Sed  qu  ? 

But  the  words  of  a  warranty  thall  have  a 
reafonable  conflrudion.  As,  if  a  man  take 
fheep  to  depailure,  and  warrant  that  he  will 
keep  them  found  in  his  land ;  that  (hall  be 
intended  that  his  pafture  (hall  cot  infe£t 
them ;  but  an  a<flion  does  not  lie,  if  they 
were  unfound  at  the  time  of  the  warranty. 
.The  warranty  muil  be  made  upon  the  bar- 
gain. 
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gain,  and  at  the  time  of  the  bargain,  other- 
wife  It  is  not  good  without  deed.  Vide  poji. 
Div,  VI.  No.  3.  And  therefore,  if  a  man 
affirm  himfclf  owner,  and  fell  kvtn  days  af-» 
terwards.  deceit  does  not  lie  upon  this  affirm- 
ance. If  he  fell  goods  to  be  delivered  after- 
wards, and  at  the  time  of  the  delivery  war- 
rant them  to  be  good,  the  warranty  is  void. 
I  Com.  Dig.  180. 

It  is  faid  that  the  warranty  muft  be  by  him 
who  fells ;  and  therefore,  if  a  fervant  or  ap- 
prentice, upon  a  fale  of  goods  for  his  mafter 
warrant  them,  it  will  be  a  void  warranty ;  for 
it  is  the  fale  of  the  maf^er.  2  Roll.  270. 
^  But  with  due  deference  I  conceive  the  pro- 
pofition  to  be  too  general,  for  fuppofing  the 
mailer  not  bound  by  the  warranty  of  the  fer- 
vant, where  he  was  not  authorifed  to  war- 
rant fa  proportion  I  fcarce  know  how  to 
grant)  yet  if  the  fervant  was  authorifed  to 
warrant,  the  mailer  is  furely  bound  by  the 
warranty. 

If  a  man  warrant  an  horfe  to  be  found  be- 
fore fale,  upon  which  the  other  buys  him, 
an  adion  lies,  for  the  warranty  was  the  caufe 
of  the  buying.  Or,  before  the  money  paid, 
for  that  completes  the  bargain. 

A  warranty  to  do  a  thing  in  futuro  does 
not  bind  without  deed  ;  for  it  founds  in  co- 
venant; as,  if  a  man  warrant  that  he  will 
purchafe  fuch  a  manor  i  an  aflion  does  not 
lie  if  he  do  not.  Or,  if  a  counfel  warrant 
that  he  will  gain  fuch  a  caufe,  and  do  not. 
Or  if  a  man  warrant  that  fuch  feed  will  grow. 
Vol,  I.  N  That 
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That  an  horfc  will  carry  him  ten  miles  in  two 
hours. 

So  a  warranty  does  not  bind  when  it  is  ap-- 
parently  falfe  in  the  view,  or  knowledge  of 
the  vendee  ;  as  if  a  man  warrant  an  horfe  ap-- 
parently  blind  to  be  founds  and  the  vendee 
fees  him.  Or  warrant  cloth  ta  be  murray 
when  it  is  blue,  and  the  vendee  fees  it.  But 
if  a  man  fell  an  horfe  that  hath  a  falfe  or 
counterfeit  eye^  anadlion  Hes«.  i  Com.  Dig. 
i8i. 

\(  A.  offers  a  fword  to  falc  to  B.  with 
warranty  that  the  hilt  is  filvcr,  refufcs  the 
money  offered,  and  goes  away,  then  returns 
and  fells  it  to  B.  for  lefs  money  than  was  be- 
fore offered,  without  warranty^  the  iirft  war- 
ranty will  not  extend  to  this  fale.  Stra^ 
414.  In  this  cafe  the  gripe  was  (ilver,  the 
reft  of  the  hilt  brafs.  1  he  plaintiff  declared 
upon  the  warranty  of  the  hilt's  being  filver^ 
when  in  fact  it  was  brafs ;  but  not  being  able 
to  prove  a  warranty  upon  the  fecond  bargain,. 
was  nonfuited.  The  chief  juftice  fecmcd  to 
be  of  opinion,  that  the  gripe  being  filver^ 
the  plaintiff  fliould  have  declared  fpecially, 
on  a  warranty  of  the  reft  of  the  hilt  only,  and 
have  faid  that  that  part  was  brafs.  But 
with  great  deference  to  his  opinion,  had  there 
been  a  warranty  on  the  fecond  bargain,  I 
conceive  he  fhould  have  declared  according 
to  the  wairanty  of  the  whole,  and  alledgcd 
that,  although  the  gripe  was  filver,  yet  that 
tnc  reft  of  the  hilt  was  brafs. 
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//.  Againfi  iffbom  it  lies. 

JDeceit  fhall  be  brought  againft  all  the  par- 
ties te  the  deceit.  As,  if  a  (heriflF return  the 
tenant  fummoned,  when  he  was  not  fum- 
monedy  whereby  the  demandant  recovers  by 
default,  it  (hall  be  brought  againft  the  de- 
mandant and  the  (herifr.  And  if  the  demand- 
ant afterwards  enfeoff^,  it  fliall  be  brought 
againd  the  demandant,  feoffee  and  fheriff. 
And  if  the  demandant  die  it  (hall  be  brought 
againft  his  heir.  So,  if  one  of  the  coroners 
fees  the  party,  and  they  all  return  non  eji  in^ 
ventus ;  an  adlion  upon  the  cafe  lies  againft 
them  all  for  a  falfe  return. 

If  a  man  a£t  only  as  a  fervant,  the  adlion 
(hall  be  brought  againft  his  mafter.  As,  if 
the  fervant  of  a  taverner  fell  corrupted  wine, 
though  the  mafter  do  not  command  him  to 
fell  it  to  fuch  particular  perfon.  Though 
the  fervant  knew  it  to  be  corrupted,  for  he 
did  it  only  as  a  fervant.  So,  where  a  fervant 
in  any  cafe  fells  by  the  command  and  covin 
of  his  mafter,  for  it  is  the  fale  of  the  mafterV 
If  a  fervant  of  a  goldfmith,  by  order  of  his 
mafter  fell  plate,  or  jewels  for  good,  which 
are  falfe.  So,  in  all  cafes  where  a  fervant 
atfts  in  execution  of  an  authority  given  by 
his  mafter,  the  mafter  (hall  be  charged  by 
his  adt. 

If  a  fador  fell  one  fort  of  goods  for  ano- 
ther, the  merchant  ihall  be  charged. 

If  a:  bailiff  |)ermits  an  efcape,  an  adion 
lies  againft  the   (lierifF.     Or,  if  the   (lierifF 

N  2  take 
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take  upon  him  to  return  the  anfwer  of  aa 
old  bailiff  of  a  franchife  after  his  removal^ 
which  is  falfe. 

But  if  a  fervant  is  guilty  of  a  deceit  with-* 
out  the  covin  of  his  mafter»  an  a^ion  lies 
againft  the  fervant ;  for  it  is  a  perfonal 
wrong  and  falfity.  As,  if  a  fervant,  who  is 
my  merchant,  fell  falfe  merchandize  in  a  fair 
of  his  own  head,  for  the  mafter  does  not 
command  him  to  fell  to  any  one  in  particu- 
lar. Sedqu?  if  the  mafter  is  not  liable  to 
an  ad  ion. 

If  an  under- {herifFimbezil  a  writ,  an  ac- 
tion lies  againd  him.  Or,  upon  a  writ  de- 
livered to  him  makes  a  fummons,  and  do  not 
return  the  writ ;  for  perhaps  the  ftieriff  had 
not  notice  of  it.  If  an  under-bailifF  upon  a 
warrant  levy  the  debt,  and  afterwards  con- 
ceals the  writ.  If  an  under-fheriff  fufFer  an 
efcape,  the  party  may  charge  him  if  he  will. 
If  the  under-fteward  of  an  inferior  court  pro- 
ceed after  an  habeas  corpus  delivered. 

If  the  fervant  of  a  poft-maftcr  fteai  goods 
delivered  to  him,  to  be  carried  by  the  poft. 
Salk.  441.  But  I  conceive  this  cafe  is  over- 
turned by  the  judgment  in  Wbitjield  and 
Lord  Le  Defpencer^  and  aV  Coivp.  754,  &c. 
where  it  is  adjudged,  that  an  aflion  does 
not  lie  againft  the  poft-mafter  general,  for  a 
bank  note  ftolen  by  one  of  the  Jbrfers  out  of 
a  letter  delivered  into  the  poft-officc. 

If  a  fervant  adt  contrary  to  the  direftlon  of 
his  mafter,  and  his  matter  difagree  to  it.  So, 
if  a  fervant  make  an  exprefs  warranty.  As, 
if  a  fervant  leafe  land  for  his  mafter,  referv- 
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ing  the  rent  to  his  mafter,  and  to  Invite  the 
leffee  to  take  the  Icafe,  promife  that  he  (hall 
enjoy  it  without  incumbrance;  if  the  land  be 
incumbred,  an  aftion  may  be  maintained 
againft  the  fervant.  If  a  fcrvant  direcfled  by 
a  goldfmith  his  mafter,  to  fell  a  falfe  jewel 
to  the  king  of  Barbary^  procure  A.  without 
the  privity  of  his  mafter  to  fell  it,  who  is 
afterwards  imprifoned  till  he  refund  the 
money  paid,  A.  ftiall  not  have  an  adlion  a- 
gainft  the  mafter.      i  Com.  Dig.  i8i,  2. 

It  is  faid  that  this  adlion  lies  againft  the 
mafter  for  a  fraud  of  the  fervant  in  his  trade, 
though  the  mafter  was  ignorant  of  it.  Stra^ 

III.  By  whom  it  lies. 

If  a  man  lofc  by  default  in  a  pracipe  quod 
reddat^  his  heir  after  his  death  may  have 
deceit.  So,  if  there  be  execution  by  default 
upon  a  recognizance,  and  the  defendant  die, 
his  executors  (hall  have  deceit,  and  (hall  be 
reftored.  If  tenant  for  term  of  life,  or  in 
fee  in  ancient  demefne^  levy  a  fine  at  commoa 
law,  the  lord  being  only  tenant  for  life,  (hall. 
have  deceit  to  annul  the  fine.  And,  after  his 
death,  he  in  the  reverfion. 

But,  he  in  the  reverfion,  (hall  not  have 
deceit,  if  the  tenant  for  life  lofe  by  default, 
where  he  was  not  fummoned  and  dies*  F.  N. 
JB.  99.  £. 

If  a  man  apply  bad  medicines  to  the  maim- 
ing of  a  fervant,  the  mafter  fliall  have  an 
action,  for  he  receives  a  prejudice  from   the 
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lofs  of  fcrvice.  So,  if  a  fervant  be  cozened 
of  hU  mad'.r's  money,  the  mafler  {hall  have 
theadion.     i  Com.  Dig.  182,  3. 

ir.  At  what  Time  it  lies. 

If  there  be  judgment  againft  the  tenant  bj 
default,  who  was  not  fummoned,  deceit  lies 
before  the  entry  of  the  demandant,  other- 
^vife  he  may  delay  his  entry  until  the  fum* 
rooners  and  viewers  are  dead. 

If  A.  fell  goods  as  his,  when  they  are  not, 
deceit  lies  before  the  owner  feizes  the  goods; 
for  if  he  wait  till  an  interruption  by  the 
owner,  the  party  may  be  dead. 

If  a  man  make  a  fale  with  warranty,  an 
aftion  lies  before  the  money  paid,  for  the  de* 
fendant  may  have  debt  for  his  money,  i  Com. 
^igf  183.     Fiiie  ante  Div.  I.  No.  4. 


y*  trien  Deceit  does  not  lie. 

1 .  For  a  judicial  ASi. 

Deceit  does  not  lie  againfl  him  who  ads 
judicially;  although  he  prejudices  another. 
As,  if  a  judge  of  record  give  a  falfe  judgment. 
If  a  (herifFhath  a  court  by  prefcription,  and 
executes  procefs,  an  adion  does  not  lie  for 
any  thing  that  he  does  there.  Nor  againft 
him  who  fues  in  a  proper  court  without 
caufe.  As,  if  one  fue  in  the  fpiritual  court 
for  tithes  after  payment.  Nor,  for  rithes  of 
grofs  trees.  So,  if  he  fue  in  an  inferior  courts 

without 
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t^ithout  any  caufe  of  aftion  within  the  jurif- 
didion.  I  Com.  Dig.  183.  Vide  ante  Div.  I. 
No.  4. 

In  all  thcfe  cafes  I  conceive  cofts  arc  given, 
which  is  by  the  law  fuppofcd  to  be  a  fuffi- 
cient  puniihmenty  and  that  it  will  deter  men 
from  inftituting  fuch  fuits.  but  I  do  not 
think  it  operates  as  a  fufficient  prevention, 
and  in  many  cafes  I  conceive  the  law  fliould 
give  an  action, 

2.  For  a  Prejudice  without  a  Truji. 

This  adion  does  not  lie  againft  him,  who 
is  not  fpecially  intrufted,  nor  profeflcs  fkill, 
though  he  does  a  prejudice.  As,  if  a  man 
not  retained^  difcovcr  the  evidence  (hewn  to 
him.  Or,  afterwards  become  of  counfel 
with  the  other  party.  If  a  man  not  profclT- 
ing  the  cure,  kill  a  horfe  by  bad  medicines, 
or  maim  the  hand  of  another  by  ignorance  in 
the  cure.     1  Com.  Dig.  183. 

The  two  lad  cafes  muft,  I  conceive  mean 
volunteers,  who  arc  not  of  the  profeflion,  for 
if  a  farrier  undertake  the  cure  of  my  horfe, 
or  a  furgeon  of  my  hand,  &c.  they  do  it  for 
reward,  the  law  implies  a  promife,  and  a 
fpecial  aftion  upon  the  cafe  lies,  for  injury 
finfing  from  ignorance^  or  negligence. 
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3.  For  an  unfuccefsful  Endeai:Qur  in  bis 

Trufi. 

Deceit  ^oes  not  lieagainfl  a  man  intruded^ 
if  he  does  his  endeavour,  though  he  do  not 
fucceed.  As  an  a<flion  does  not  lie  againd  a 
counlel  retained  in  fuch  a  caufe,  if  he  doth 
his  duty,  though  he  do  not  fnccecd.  Nor 
againd  a  furgeon  who  ufeth  due  diligence^, 
though  he  do  not  cure,     i  Com.  Dig.  184. 


4.  For  a  Falfity  without  Warranty. 

Deceit  does  not  lie  againft  him  who  fells 
without  warranty,  if  the  thing  fold  had  a  vi- 
fible  malady,  which  tEe  vendee  had  an  op- 
portunity of  difcovering  :  As,  if  a  man  fell  a 
horfe,  which  he  knew  to  be  lame,  or  that 
had  fplint,  fpavin,  &c.  which  the  vendee 
might  perceive  by  infpedtion.  So  if  a  man 
fell  corrupted  wine,  if  the  vendee  or  his  fer- 
vant  tafle,  and  approve  of  it.  i  Com.  Dig. 
184. 

I  am  not  clear  that  the  lad  cafe  is  law. 
Vintners  have  now  the  art  of  brewing  ofwine^ 
in  fuch  a  manner,  as  to  impofe  upon  many^ 
who  are  not  very  bad  judges  of  wine;  and* 
though  the  tafte  may  pleafe,  yet  the  compo* 
fition  may  contain  fome  ingredient,  deftruc- 
tive  to  health,  though  not  perceptible  to  the 
tafle;  and  in  fuch  cafe,  upon  due  proofs  I 
think  an  adion  might  be  maintained. 

It 
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It  is  faid,  deceit  does  not  lie,  if  a  man  af- 
firm, that  he  was  offered  fo  much  by  j1.  for 
the  thing  fold,  when  he  was  not.  So  if  he 
knew  not  the  defedt,  at  ]the  time  of  the  fale, 
an  acfliondoes  not  lie.     i  Com.  Dig.  184. 

The  author  means  an  adion  of  deceit 
does  not  lie.  But  if  there  was  a  warranty, 
though  the  feller  did  not  know  of  the  mala« 
dy,  an  adtion  lies  upon  bis  warranty. 

I  think  in  fuch  cafes,  the  true  diftinfiion 
is,  where  the  deceit  may  eafily  appear  to  the 
vendee,  who  depends  on  his  own  judgment : 
adion  will  not  lie,  the  law  not  being  in  aid 
of  ignorance.  Where  the  deceit  is  not 
eafily  perceived,  can  be  difcovered  by  con- 
noiifeurs  only^  and  is  fuch  a  deceit,  as  the 
genf^ralit}  of  mankind  (tho'  common  purch- 
afers)  cannot,  on  con  trading  for  the  com- 
modity,  find  out,  adtion  ought  to  lie.  Does 
not  an  adidn  lie  for  (hort  meafure  ?  Suppofe 
I  cannot  gauge,  muft  I  pay  for  the  gauging 
every  gallon  of  liquor  I  buy  ?  It  might  be 
attended  with  more  trouble  and  expence, 
than  the  commodity  was  worth. 


5.  When  there  is  another  Remedy. 

Deceit  does  not  lie  for  a  falfity,  when  the 
party  may  avoid  it  by  plea :  As,  if  a  man 
counterfeit  my  name  to  a  bond;  for  I  may 
plead  noneji  faSium.  If  a  man  fue  for  tithes 
in  the  fpiritual  court,  and  when  the  defend- 
ant hath  two  witnefTes  to  prove  payment, 
difcontinueSj  and  after  the  death  of  one  of 

the 


[    i86    ] 

the  witnciTcs^  faes again;  for  the  defendant 
ipay  have  a  prohibition.  So»  if  a  man  after 
payment  of  a  debt,  and  a  relcafe  given,, be 
taken  in  execution  again  ;  for  he  may  have  an 
audita  querela,      i  Com.  Dig.  184,  5, 

As  to  the  remedy,  the  beft  method  would 
be  to  pay  the  money  into  the  flieriff^s  hands, 
give  him  notice  to  retain  it,  and  move  the 
court,  that  the  money  be  reftored  to  the  party, 
and  that  the  plaintiff  pay  the  cofls  of  the  ap- 
plication. 

Deceit  does  not  lie,  if  a  man  be  taken  up 
by  erroneous  procefs;  for  he  may  be  aided 
by  a  writ  of  error.  Otherwife,  when  he  can-* 
not  take  advantage  by  writ  of  error.  So,  if 
a  bailiflTmake  a  falfc  affidavit  upon  an  arreft, 
whereby  ji.  is  committed  to  prifon ;  for  he 
may  be  ind idled  for  perjury.  So,  if  an  exe- 
cutor, pending  an  adion  againil  him,  make 
$)  fraudulent  fale  of  his  goods ;  for  it  will  be 
zdevajlavit.     1  Qom.  Dig.  185, 

fX   ^be  Proceedings  in  an  A&ion  for  4 

jPeceit. 

I .  Tie  Original. 

An  a<ftion  for  a  deceit  (hall  be  fued  by 
original  out  of  the  r^tf^r^ry.  And  the  wtit 
is  without  xi  et  armis;  as  in  other  actions 
upon  the  cafe.  And,  if  the  deceit  be  to  the 
court,'  the  writ  (hall  be  ad  refpondendum  tarn 
regi  quam  parti.  And  the  procefs  in  a  writ 
of  deceit,  is  attachment  and  diftrefs.  But 
fometimes  the  party  may  fue  by  original,  or 

by 
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by  a  writ  judicial  out  of  the  court,  where 
the  deceit  was  cotnmitted  at  his  clcrSion. 
And  fometimcs  a  writ  of  deceit  fhall  be  ia 
the  nature  of  an  audita  querela^  As  the  writ 
of  deceit  is  rather  obfolete,  an  adion  upon 
the  cafe  in  the  nature  of  a  deceit,  being  the 
modern  remedy,  I  fliall  not  enlarge  on  this 
divifion,  but  refer  toi  Com.  Dig.  185.  Fi:z. 
Nat.  Brev.  92,  &c.     Reg.  112,  &c. 

Under  the  following  diviiions,  I  (hall  flate 
the  law.  Sec.  as  it  applies  to  adtiqns  upon  the 
^afe^  in  the  nature  of  deceit. 

2.  The  Declaration. 

2 .  Jt  muji  be  laid  in  the  praper  County^ 

Deceit  (hall  be  brought  in  the  county, 
where  the .  deceit  is  fuppofed  to  be  done, 
yide  A&iort.  Div.  XI.  No.  5.  And  the 
venue  fliall  not  be  changed,  i  Com.  Dig.  1 85. 
Fide  ASlion.     Div.  XL  No^  13. 

So  in  adtion  upon  the  cafe,  in  nature  of  a 
deceit,  was  the  pl^intifFnot  to  declare  in  the 
proper  county ;  the  court  would,  on  motion^ 
upon  the  comnion  affidavit^  change  the 
venue. 


3«  //  muJl  be  voitb  a  fcienter,  &c. 

The  declaration  regularly  ought  to  charge, 
that  the  defendant  was  fciens  of  the  matter, 
by  which  he  deceived.  And.  that  he  did  it 
falfely  and  frawdulently.     It  oi^^ght  regularly 

I  to 
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to  (hew^  in  what  the  deceit  confided  :  As, 
if  it  be  for  requiring  extravagant  bail ;  it 
ought  to  fliew^  how  much  the  debt  was, 
what  procefs  was  fued,  and  what  bail  de- 
manded. But  it  may  be  fupplied  by  matter 
tantamount.  If  the  plaintiff  alledge,  that 
the, defendant  did  the  a£t  falfely  and  frau- 
dulently, that  imports^  after  verdidt,  that 
be  did  it  knowingly.  So  knowingly ,  fupplies 
the  omiflion  oi falfely  zndi  fraudulently^  after 
vcrdi(f}.  And,  if  he  alledge,  that  the  de- 
fendant vfzsfciens  of  the  defeft,  there  is  not 
any  neceffity  for  a  more  exprefs  averment, 
that  there  was  fuch  a  defedt.  So,  if  knowing- 
fyy  ^ndfalfcly,  znd  fraudulently,  arc  omitted, 
it  is  good,  after  verdidt.  If  the  plaintiff 
declare  of  a  warranty,  he  mud  (hew  that  the 
warranty  was  at  the  time  of  the  falc.  If  he 
declare  of  a  deceit,  by  one  who  profefled 
fkill,  as  of  a  taylor,  for  inartlficially  making 
his  cloaths,  he  mud  (hew,  that  he  delivered 
materials  to  him,  for  the  making  of  them. 
So,  be  mud  (hew  the  particular  defeats. 
I  Com.  Dig.  185,  6. 


4.  The  Plea. 

To  an  action  for  deceit,  the  defendant 
ihall  plead  generally.  Not  Guilty.  Pal.  393. 
So  to  an  adtion  upon  the  cafe,  in  the  nature 
of  a  deceit.  And  he  may  plead  not  guilty, 
to  an  adion  for  deceit  in  levying  a  fine  in  C.  B. 
of  land  in  antitnt  dcmefne,  wl)ercby  it  be- 
comes frank-fee,  though  matter  of  record  is 

mixed 
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mixed  with  matter  of  faift.     R.  Tr.  lo.  jinn. 
in  C.  B.    5  Com.  Dig.  192. 

ASiion  upon  the  Cafe  for  Defamation. 

I.  When  an  ASiion  for  Defamation  lies. 

Ao  adion  upon  the  cafe  lies  for  defama* 
tion,  if  a  man  defame  another  by  flanderous 
words,  or,  if  by  any  means  he  publifh  flander 
of  another :  As^  if  a  minifter  in  his  pulpit 
pronounce  a  man  to'  be  excommunicated, 
when  he  was  not.  If  a  man  by  letter,  write 
flander  of  another,  to  a  third  pcrfon.  If  he 
infert  flander  in  an  affidavit^  foreign  to  the 
matter  of  the  affidavit,  i  Com.  Dig.  186. 
The  laft  cafe  is  dub.     3  Mod.  108. 

II.  De  Scandalis  Magnatum. 

I.  For  Whom  it  lies. 

By  the  Jiat.  2  R.  2.  c.  5.  confirmed  by 
the Jlat.  12  R.  2.  c.  II.  None  (hall  dcvifc, 
or  fpeak  falfe  news,  lies,  or  other  fuch  falfe 
things  of  the  prelates,  dukes,  earls,  barons, 
and  other  nobles,  and  great  men  of  the  realm, 
and  of  the  chancellor,  treafurer,  clerk  of  the 
privy-feal,  fleward  of  the  king's  houfe,  juf- 
tices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  the  realm  ;  and  he  that  doth 
fliall  incur  the  pain  off  at.  fV.  i. 

Any  great  man,  or  officer  of  the  realm, 
fhall  have  an  adtion,  as  well  for  our  lord  the 
king,  as. for  himfclf,  upon  iht fat.  2  R.  2. 

c.  c. 
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r.  5.  if  words  are  fpoken  to  the  flandcr  of 
him.  Vide  aSfion  uponjlatute.  Div.  V.  No.  2. 
So,  a  vifcount  may  have  it ;  though  this 
dignity  was  created  fijice  the  (latute.  So,  a 
baron  of  the  exchequer ;  though  the  (latute 
mentions  only  jujlices  of  the  one  bench  or  the 
*  ether.  But,  this  a<5^ion  does  not  lie  for  a 
peer;  If  he  was  not  fo  at  the  time  of  the 
Ipeaking.      i  Com.  Dig.  187. 


2.  For  what  Words. 

Scandalum  magnatum  lies,  if  a  man  fpeak 
againd  them  any  v/ords,  which  arc  adliona- 
blc  when  fpoken  againft  a  common  pcrfon. 
So,  tho'  the  words  are  not  fo  certain,  as  to 
maintain  an  adion  for  a  common  perfon;  yet 
if  they  found  in  i[2Ln6tv^  fcandalum  magnatum 
Jies:  As,  if  a  man  fay,  my  lord  P.fent  after 
me  to  take  my  furje ;  though  he  do  not  fay, 
Jxlonioujly. 

My  lord  P.  is  an  unworthy  man^  and  ads 
againfi  law  and  reajln. 

JMy  lord  kas  no  more  confcience  than  a  dog. 

My  lor d  is , no  more  to  be  valued  than  a  dog. 

If  a  man  fay  to  a  bifhop,  you  wrote  a  Utter ^ 
fffhich  is  ag^injl  the  word,  of  God,  the  queen's 
authority,  and  to  the  maintenance  offuperfU-- 
tion. 

My  lord  Imprifoned  me,  till  I  made  him  a 
rekafe. 

If  a  man  fay  of  a  bifhop,  he  is  a  pcpiji. 

He  is  a  wicked  man. 

My  lord  bid  me  compound  the  robbery. 
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My  lord  cares  not  bow  be  comes  by  goods. 

I  have  learnt  your  uncbrtjlian  dealing  t0 
take  my  good  name,  life,  land,  goods ,  &c. 

He  is  a  bafe  earl^  and  a  paltry  lord,  and 
keeps  none  but  rogues  and  rafcals  like  bimfelf. 

This  a^ion  lies  for  words  in  the  courfe  of 
a  judicial  proceeding,  where  the  court  hath 
not  jurifdidion.  Videpo/l,  Div.  VI.  No.  22. 
Vide  aSion  upon  tbe  cafe  for  a  confpiracy. 
Div.IL 

But,  an  aflion  upon  the  fat.  2  R.  2.c.  5* 
does  not  lie  for  a  judicial  proceeding  againd 
a  peer  by  a^ion,  appeal,  indidn^ent,  &c. 
though  he  be  acquitted. 

So,  it  does  not  lie,  where  the  words  do 
not  import  flander ;  as,  if  a  man  fay,  tbe 
earVs  men,  by  bis  command,  took  g^ds  by  aforg^ 
ed  warrant ;  for  if  he  did  not  know  it  to  be 
forged,  it  is  no  offence.  l(  A.  Cay,  tbat  a 
peer,  being  afubjeSl,  ought  to  obey  the  kings 
order ;  to  which  B.  anfwcrs,  that  is  his  grief. 
1  Com.  Dig.  187,8. 

3.   How  the  Proceeding  Jhall  be. 

If  in  the  declaration,  the  f^atute  be  m\{^ 
recited  in  a  material  point,  it  is  bad.  But 
the  declaration  need  not  recite  the  ftatute  ac 
large.  Vide  aSiion  upon  Jiatute.  Div.  VHI. 
If  the  declaration  fay,  debates  for  f under, 
it  is  not  a  material  variance.  Nor,  if  it  fay, 
difcords  between  the  great  men  and  tbe  com- 
monalty, for,  difcords  within  this  kingdom. 
Nor,  if  it  mifrccite  the  preamble,  or  a  part, 
that   docs   not  vary  the  offence.     Nor,  fay 

lies 
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lies  for  fcandal.  If  it  fay,  counterfeit  Wts^ 
for  devife  lies.  If  it  omit  {and  otber)^  great 
men^    &c.      i   Com.  Dig.  188.     Cro.    Car. 

III.  To  the  Slander  of  a  Title. 

I.  When  it  lies. 

An  aflion  upon  the  cafe  lies  for  the  ilander 
of  a  title;  as,  if  a  man  intending  to  fell 
land,  another  fays,  that  he  has  a  leafe  of  it 
for  99  years.  Or,  that  A.  bath  a  rent^cbarge 
out  of  the  land\  whereby  the  owner  cannot 
fell  it,  /  know  one  who  bath  two  leafes  of 
tbis  land^  which  he  will  not  part  with.  It  is 
troubled  with  more  incumbrances  than  it  is 
worth.  Think  you  the  land  is  his  ?  It  is 
a  compaSi  between  his  brother  and  him.  B. 
fcrged  a  deed  to  cheat  me  of  my  ejiate^  and 
gave  A.  /^os.for  ingrojjing  it. 

So,  if  a  man  fay,  B.'s  land  is  lawfully  af^ 
fured  to  C.  though  C.  hath  a  void  limitation 
of  it,    which  might   give   a  colour  for  the 
words  ;  for  he  takes  upon  him  a  knowledge 
of  the  law.    So,  if  a  man,  knowing  A.  to  be 
in  communication  for  felling  his  eftate,  pub- 
lifh  a  leafe,  which  he  himfelf  hath,  and  which 
he  knows  to  be  counterfeit,  for  a  good  leafe. 
So,  if  he  fpeak  of  a  leafe  as  fubfifting,  with- 
out mentioning  his  title  to  it.     So  an  aAion 
upon  the  cafe  lies  for  ilander  of  a  title,  when 
the  words  are  fpoken  to  a  (Iranger,  and  not 
to  him  who  intended  to   purchafe.     i  Com. 
Dig.  188,  9^ 

2.  When 
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2.  tFben  not. 

But»  if  a  man  fay^  that  be  bimfelf  bath  a 
title  to  the  land^  though  it  be  falfc,  an  ac- 
tion upon  the  caie  does  not  lie  for  the  /lander. 
(The  authority  is  4  C9.  18.  a.  but  the  cafe 
was  attended  with  particular  circumftances.) 
And«  though  it  appears  by  the  bar  of  the 
defendant  himfelf^  that  he  hath  no  title; 
for  a  bar  fhall  net  make  a  county  infufiicient 
to  maintain  the  aAion,  to  be  a  good  one* 
S09  if  a  man  fay^  I  know  one  wbo  barb  tit  Up 
he  may  juftify,  by  (hewing,  that  he  himfelf 
hath  title* 

So,  if  the  words  themfelves  appear  not  to 
impeach  the  title^  an   adlion   upon  the  cafe 
does  not  lie;  as,  if  the  plaintiff  declare,  that 
A.  by  fine,  fettled  land  to  himfelf  fof  life, 
remainder  to  the  firfl  fon,  then  after  to  be 
begotten  in  tail,  remainder  to  the  plaintiff; 
and  that  the  defendant  after  the  death  of  A. 
in  dander  of  his  remainder,  faid,  tbat  B.  is 
the  lawful fon  of  A.  begotten  after  bis  mar^^ 
r/age,  when  in  fad  he  is  not  fo ;  an  adtion 
upon  the  cafe  does  not  lie ;  for  if  he  was  his 
fon  after  marriage,  unlefs  he  was  born  after 
the  fine  levied,  it  is  not  any  prejudice  to  the 
plaintiff's  remainder.     So^  if  the  words  are 
not  a  dired  flander  to  the  title  :     As,  if  A. 
had  fold  land  to  B.  who  had  a  mind  to  fell  it 
to  D.  and  ji  man  fays  to  a  ilranger,  tbat  A. 
was  a  bajiardp  whereby  D.  did  not  purchafe  / 
it ;  an  adion  does  not  lie  by  B.      Vide  pojl. 
Div,  IF.  No.  II,  I  a. 

He  batb  no  authority  to  fell.     A.Jl^allbe 

brougbt  to  inberit  tbat  eflate.     So,  if  it  do 

Vol.  I.  O  not 
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not  appear,  that  the  pbintifF  hath  a  damage, 
the  adtion  does  Hot  lie;  and  therefore  the 
plaintiff  ought  to  aver»  that  by  the  fpqaking^ 
he  could  not  fell,  or  leafe,  (!^c.  80,  if  the 
plaiiitifF  fay  only,  that  he  had  an  intent  to 
&11,  without  alledging  a  communication  for 
a  fale.  Or«  if  he  (hew  only  an  intent  to 
make  a  voluntary  fettlement.  So,  if  the 
^ords  are  fpokcn  by  a  counfel  to  his  client, 
who  advifes  with  him  upon  the  purchafe, 
or,  by  an  attorney,  with  whom  be  advifes 
upon  the  purchafe.     i  Com.  Dig.  189.  . 

ir.  To  the  Slander  of  a  common  Ferfon. 

1  •  Words  V)hfcb  endanger  bis  Life. 

1.  Charge  of  Treafon^  Vide  pofi.  Hiv^Vh 
No.  I.  16. 

An  adion  on  the  cafe  lies  for  words  fpoken 
againfi:  a  common  perfon,  which  charge  him 
with  treafonj  as,  tbou  art  a  traitor.  He 
hath  committed  treafon.  Tbou  art  (i  traitorfy 
knave.  He  did  treafon  in  the  Low  Countries ; 
for  it  is  triable  by  fiat.  35  H.  8.  I  accufe 
jujiice  Hutton  of  high  treafon.  He  is  a  traitor 
and  rebel.  I  am  no  traitor^  hut  bavefeen  thee 
in  rebellion.  Tbou  art  a  rebel,  and  all  that 
keep  thee  company^  and  no  friend  to  the  queen^ 
He  would  have  taken  away,  the  kings  life ;  for 
the  intent  is  treafon.  Thou  bajifet  thy  band 
to  bring  the  late  king  to  jufiice.  Thou,  and 
thy  crew  brought  the  late  king  to  death.  Tbou 
didft  harbour  ji.  the  Jefuit,  knowing  him  to  be 
one ;  without  faying  thai  he  was  born  in  En-- 

gland. 
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gland.  That  the  plaintiff  /aid ^  lo  Jac.  there 
is  no  prince  in  England  i  for  it  fliall  be  taken, 
that  he  denied  the  fon  of  the  king  to  be 
prince.  He  is  to  be  banged  for  counterfeiting 
the  kings  band andfeal.  Thou  art  a  clipper, 
and  Jhalt  be  hanged  for  it ;  for  it  (hall  not  be 
intended  a  clipper  of  any  thing,  but  money* 
Thou  wert  burnt  in  the  band  for  coining-,  tho' 
he  could  not  have  clergy.  Thou  art  a  clip^ 
per,  and  thy  neck  Jhali  pay  for  it.  I  will 
bang  him,  for  be  bath  fpoken  treafon.  He 
hatbfpoken  treafon,  and  I  will  prove  it. 

2.  Of  Murder,     Fide  pof.  Div.  VI.  No.  2. 

So  a6lion  lies  for  words  which  charge  with 
murder;  zs^  you  poifoned  your  hujtand  i  if  the 
hufband  be  dead.  Thou  hajl  killed  A.  Thou 
didji  help  to  murder  A.  He  bath  killed  a  man ; 
without  mentioning  any  one  in  particular. 
He  broke  his  father*  s  ribs,  of  which  he  died : 
He  may  be  hanged  for  the  murder.  He  killed 
mj  wile ;  without  an  averment,  that  {he 
is  dead.  He  difpatched  his  wife,  and  will  dif^ 
patch  me  too.     \  Com.  Dig.  190. 

Tou  didjhut  up  myfjler  (plaintiff's  wife, 
defendant's  fifter),  and  murder  her,  and  I 
wll prove  it.     2  Stra.  1 130. 

3.  Of  other  Felony. 

By  ftatute.  Vide  pojl.  Div.  VI.  No.  3.  17. 

So  action  lies  for  words  which  charge  with 
any  felony,  created  by  ftatute,  though  the 
plaintiff  do  not  (hew  any  damage  confequent. 

O  2  If 
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If  he  fay,  hi  bat b  two  wives ^  and  I  will 
bang  bim^  &c«     I  Com.  Dig*  190,  i« 

4.  By  tbe  Common  Law.  Vide  pod.  Div.  VI. 

No.  4.  17. 

So,  if  he  charge  with  burglary,  &c. ;  be 
is  in  the  cburcb^  robbing  tbe  cburcb.  He  is 
a  rogue,  and  broke  open  an  boufe. 

So,  if  he  charge  with  robbery  ;  as,  if  he 
fay,  be  went  to  A.  and  would  bave  bim  rob 
B.'s  boufe,  and  be  did  rob  bim ;  without  fay- 
ing, who  did  the  robbery.  He  Jet  on  me 
in  tbe  bigbway,  and  took  my  purfe  \  thpugh 
he  did  not  fay,  that  he  robbed  him.  He 
would  bave  given  Dm  money  to  rob  A.  and  be 
did  rob  bim.     He  lay  in  wait  to  rob  bim 9  and 

Jet  on  bim  in  tbe  bigbway.  He  Jet  upon  me  to 
rob  me.  He  batb  picked  my  pocket  of  Jlver 
and  gold' 

So,  if  he  charge  with  larceny ;  be  is  a 
tbiej,  andjiole^  or  fjor  be  JioleJ   my   trees^ 

Jurze^  dung,  turnips,  corn,  grajs,  or  other 
thing  of  which  felony  may  be  committed. 

Though  the  charge  amounts  only  to  petit 
larceny.  As,  be  Hole  my  corn  out  of  my  barn  ; 

.  without  mentioning  the  value.     Hejelonioujly 

Jlole  my  corn. '  Hejiole  cornjrom  A.  Hejiole 
tbree  pecks  oj  corn  Jtnt  to  bis  mill.  He  did 
break  open  my  cbeji,  and  Jieal  my  deeds ;  for 
that  is  felony.     He  batbjlolen  my  wood.     He 

'Jlole  my  box-  wood.  Stole  lea doutojmy  majkrs 
bouje.     Stole  our  bees,  and  art  a  tbiej. 

I  By 
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By  z  femi-'covert  ^  you  Role  my  faggots ;  for 
fhe  may  have  property,  and  it  is  a  common 
way  of  talking. 

So,  if  one  fay,  be  was  a  thief  andjlole  my 
gold.  So,  if  he  fay,  be  is  a  thief  andjlole 
lead  off  the  boufe^  which  formerly  was  not 
felony  \  the  former  words  being  adlionable 
by  themfelves.     i  Com.  Dig*  191,  2. 

To  fteal  lead  off   a  houfe,    church,    or 

other  building,  &c.  is  now  made  felony   by 

^at.   4  Geo.    2.   c.  32.     And  therefore  the 

latter  words,  without  tbe  former,  would  be 

adtionable. 

If  a  man  charge  with  felony  generally,  it 
is  aftionable  ;  as,  be  is  a  tbifj.  Thou  art  a 
n»bore^  and  a  thief  Thou  art  a  whore- thief 
He  Jiole  the  colonel's  cloth  5  whout  faying 
what  colonel. 

So,  an  action  on  the  cafe  Xxt^^for  im^ 
fofing  on  him  the  crime  of  felony  generally, 
without  faying  what  felony. 

So,  if  he  accufe  one  of  an  attempt,  which 
makes  him  acceffary  to  a  felony  5  as,  he  lay 
in  wait  to  rob,  &c.  Hefet  them  on  to  rob  me. 
He  perfuaded  A.  to  rob  me.  She  attempted 
to  kill.  A.  ftole  Jheep^  and  B.  by  compaSl, 
took  a  meadow  to  cloak  the  felony. 

Thou  didf  receive  ftolen  goods ^  knowing  them 
to  be  ftoleni  for  by  ihc  Jiat.  3  and  4  IV.  and 
M.  c.  9.     Such  a  receiver  is  an  acceflary. 

He  maintains  thteves^  or  pirates^  &c. 
againfi  the  law  and  proclamation ;  though  he 
do  not  fay,  that  he  knew  them  to  be  thieveis, 
or  pirates ;  for  againft  law^  imports  it. 

Q  3  A.flole 
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A.fioU^  G?r.  and  thou  nvert  partner  with 
her.  He  would  have  robbed  me,  if  A.  would 
confiiit ;  he  perfuaded  A.  to  do  it.  He  wrote: 
a  letter  to  A.  to  dcfire  him  ti  kill  his  wife.  He 
is  a  furtherer^  and  maintain  r  offelo'iies. 

^bou  art  a  thif.  Of  what  ?  of  every  tbingm 
It  (hall  be  intended  to  be  of  every  thing  he 
can  be  a  thief  of.     Stra.  i^z. 

5.  Words  which  endanger  Corporal  Punijhmentn ' 

5»  Charge  of  Perjury^     Vide  pojl.  No.  y.  and 

Div.  VI.  No.  5,  i8, 

Thofe  words  are  afiionable,  which  charge 
with  a  crime,  that  fubjeAs  one  to  a  corporal 
puniftimcnt ;  as,  if  he  fay,  he  is  perjured.    I 
can  prove  him  perjured.     I  will  prove  him  per^ 
jured  by   iuo  witnejfes\   without  faying,  in 
what   court,    or   how.      ^ht  is  a  perjured' 
whore.     T^hou  art  a  perjured  knave ;  Jor  thou, 
didjlfwear  at  the  leet,  I  baked  breads  when  I 
did  not.    He  is  forfworn,  and  took  afalje  oath 
at  T.  in  his  depofition^  when  he  waged  hi;  law 
againji  me.     He  is  perjured  in  A.'s  will i  for- 
it  fhall  be  conilrued  concerning  that  will,     i 
Com.  Dig.  192,  3. 

6,  Or,  Subornation,     Fide  poJl.  Div.  VI. 

No.  12, 

So,  if  one  man  charge  another  with  fu- 
bornation  of  perjury.     As,  if  he  fay,    ti^u 
taji  procured falje  witneffes  to  fwear  infucb  a  ' 
caufe.     He  fuborned  A%  to  forfwear  himfelf 

3  ^C/irtf 


htfort  the  Chief  Juftice.  Titfti  procundft  A. 
to  edme  thirty  miles  to  commit  perjury  before 
the  bip^op  of  fV.  and  haji  given  J)im  1 0  /.  for 
that  pur pofe  *y  though  the  perjury  is  not  al- 
fcdgcd  to  have  been  committed*  i  Com. 
Dig.  193. 


7.  Or^    Words   that   import    Perjury^     Vidi 
pofi.  Div.  VL  No.  5.  18.     ante^  No.  $. 

• 

Soi  if  he  fay,  that  A.  was  foffoborn^  and 
atld  foch  words  as  denote  him  to  be  perjured  ; 
as,  if  he  fay,  he  wasforfts^orfi  in  the  ecckji^ 
fffiital  court ;  for  it  is  a  coutt  well  knowrt. 
Vide  I  Com.  Dig.  193.  and  208.  i  Hauk. 
PI.  Cr.  177.  In  the  court  of  requefis.  In 
thi'  court  oj  the  counfel  of  the  matches  of'  Wales. 
in  c^:ancery ;  for  it  is  a  coutt  of  record.  He 
njo a's forfworn  in  his  anfwer  to  A.'s  Hit  ift 
chancery  I  if  he  alledgie,  that  A.  exhibited 
his  bill,  to  which  the  plaintiiF  anfwered, 
though  hi  do  not  fay,  in  a  point  material ; 
and  it'fliall  not  be  intended  another  fuit. 

He  is  a  for/worn  fellow,  and  hanged  as  bo-- 
mfi  a  man  as  himfelf  by  bis  falfe  oath.  T'hou 
wert  forfworn  in  the  oMion  at  the  affifes,  hav- 
ing difcourfe  of  an  adion,  and  his  teftimony 
there ;  though  he  do  nbt  fay,  in  what  par- 
ritrular. 

At  the  fejjions.  having  difcourfe  of  thft 
feflions  of  P.  though  no  adlibn  was  tried 
there.  At  Hereford  ajifes^  if  he  alledgc, 
that  he  v^as  a  Witnefs  there. 


O  4  l^bou 
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7iou  art  farfwirn.      Where  ?     In  Iljlon 
fourtf    meaning   a  court  leet.      T6ou   waft 
Jorfworn  in  the  leet. 

TBou  took  eft  a  falfe  oath  before  juftice  W. 
having  difcourfe  of  articles  fworn  before 
him* 

Though   the   perjury  is   not  within   tho 
ftat.  5  £A  ^*  9*  for  he  (hall  be  punifhed  by 
(he  common  law. 

So,  be  is  Jorfworn  in  a  court  of  record^  with^ 
out  iayi'^g,  in  wbat  court.  He  is  forfworn 
fin  record.  He  v^as  forfworn ^  indiSled^  and 
compounded  for  it.  T^bou  wert  forfworn^  and 
I  will  fet  tbee  on  the  pillory  for  it.  He  is 
forfworn^  and  (hall  lofe  hii  ears.  He  was 
Jorfworn  9  and  I  will  prove  him  pfrjuredf  or 
pay  his  charges.  He  is  forfworn  in  every  thing 
he  fwore  in  the  caufe^  without  faying,  upon 
what  matter  the  iflue  was^  So,  with  an  in- 
ducementi  that  he  was  a  witnefs  in  a  fuit 
in  the  cpunty  court  fuch  a  day  againft  the 
hufb^nd  5  if  his  wife  fay,  thou  art  forfworn^ 
thou  tookeft  a  falfe  oath  againft  my  hufband 
and  me  this  day.     i  Com.  Pig*  193^  4* 

%.  Charge  of  Forgery^  6?r.     Vide  po/i.  Div. 

VI.     No.  6,  7. 

So,  if  he  charge  with  forgery ;  as,  if  he 
fay,  he  forged  an^bligation.  I  found  the  re* 
ford  be  forged.  He  forged  an  acquittance. 
A  privy  feal  and  contmifjion.  A  licence  I  bad 
in  the  exchequer.  ne  forged  two  <s}rits^ 
^hou  haft  forged  a  deed  to  cheat  J^.  of  his 
fan4.    That  deed  is  forged,  and  B.  made  it. 

?P4 
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So,  thou  baft  forged  a  deed^  gcncralljr^ 
^bou  baft  caujid  o,  de^d  to  be  forged.  Tbou 
baft  forged  my  father  s  will  to  deceive  me. 
iTSou  baft  forged  a  warrant  infucb  afuit*  He 
JcrgedB.'j  will.  Tou  made  afalfe  record,  &c. 
^bis  is  a  counterfeit  warrant  made  by  B. 
for  the  word  counterfeit,  is  known  in  the 
law. 

So,  if  there  be  a  difcourfe  of  the  plain ti£r» 
and  his  office,  as  deputy  clerk  to  A.  and  the 
defendant  fay,  be  is  a  cozening  knave,  a 
cbeater,  and  bath  cozened  bis  majler.  So,  If 
he  fay,  tbou  art  a  branded  rogue  \  for  it  (hall 
be  intended,  he  was  branded  according  to 
the  flatute.  7'bou  art  a  rogue  on  record,  i 
Com.  Digf  194* 

Tou  Are  a  rogue,  and  I .  will  prove  you  a 
rogue,  for  you  forged  my  name.   2  Wilf  87* 

9.    Charge  with   Words,  that  fubjeSl  to  an 
IndiSiment,     Fide  poft.  Div.  VL   No.  20* 

So,  if  he  fay,  be  made  fucb  a  libel,  and 
(hew  the  efFe£t  of  the  libel;  for,  that  he 
would  be  fubjedt  to  fine  and  imprifonment« 
He  conjpired  the  death  ofB.  He  is  a  falfe 
poller,  and  extortioner. 

So,  if  he  fay,  ft^e  keeps  a  bawdy- boufe ^ 
for  it  is  indictable.  An  houfe  worje  than  a 
bawdy^boufe.  A  fortiori  i^ii  the  party  keeps 
an  inn.  So,  if  he  fay,  ft^e  kept  a  bawdy* 
boufe%  and  it  (hall  not  be  intended  of  a  time 
(before  a  general  pardon,     i  Com.  Dig.  194. 

lo.  Or, 
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io.  Off  to  Tunijkment  by  the  Cujhm  ef  i 

Place. 

So»  in  Londoftf  \9htTt  by  the  cuftom  1 
common  harlot  diatl  be  carted,*  if  he  fay, 
thdii  art  a  eommon  vsbore^  and  I  ^ill  have  d 
kajon  tinged  before  thee.  A  bu'wd^  and  I  wiff 
have  tbee  carted,  l^bou  art  a  icbofe,  and  my 
bujband's  whote. 

So,  in  any  other  place^  where  there  is  thtf 
like  cu  (lorn. 

The  defendant  may  plead  the  f^^eaklhf  iti 
aDy  other  place>  an4  traverfe  the  fpeakii>g  id 
Londoft%  Ori  if  it  appear  ripen  the  evidtnte, 
on  the  genera)  ifTue,  the  defendant  ifaaU  bi 
found  not  guilty.  The  plaintiff  oBgbt  to 
ihew  that  her  residence  in  LondM  coAtiti^ve^^ 

If  the  words  do  not  charge  diredtly,  tbat 
the  woman  Uetvahore^  but  only  tantain&unf, 
the  cuOrotn  of  London  does  not  extend  to 
them. 

If  a  wortaan  hath  a  copyhold  dum  eafia ; 
and  on«  fiys,  dieu  art  a  whore,  I  will  thr6\V 
thee  out  of  thy  I^iv^ng^,  an  adieh  lie^.  So,  irt 
Torkjbire^  to  fay,  thou  b&^  Jlraintd  a  thore^ 
with  an  averment,  tbat  in  Tofkjhire^  that 
imports  fodomy»     i  Com.  Drg.  194^  54 


II.  fiords  wbicb  tend  to  bis  Difierijon. 

Words  which  tend  to  the  di(hcrifon  of  il 
man,  are  adlionable;  as,  if  he  fay  of  one 
who  takes  land  by  defcent^  be  is  a  bajiard. 

Or, 
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Or^  of  an  heir  apparent  who  has  an  expeft^ 
ancjTy  which  is  endangered  by  the  words. 
So,  if  he  fay  of  a  woman  who  hath  a  copy-* 
hold,  dumfela  Of  cajia  vixerit,  Jhe  is  a  ivbore^ 
an  aiflion  will  lie^  And  the  adion  lies,  tho' 
he  do  not  alledge,  that  he  lo(l  his  eftate,  or 
fuffered  other  fpecial  damage.  And  though 
he  hath  not  any  prefent  eflate,  or  title. 


12.  But  where  the  Dijherifon  is  not  apparent p 

^bey  are  not  ABicnable. 

The  words,  he  is  a  bajtard,  if  they  arc 
fpoken  bf  an  heir  apparent  generally,  with- 
out other  averment,  are  not  actionable ;  for 
he  hath  not  any  prefent  damage.  So,  if  he 
fay,  he  is  bafe  born ;  for  it  (hall  4)e  taken  in 
mitiorifenfu^     l  Com.  Dig.  jg^. 


13.   Words  "which  Jlander  a  Man  in  his 

Office. 

13.  As  a  Judge. 

Or,  words,  which  flander  a  man  in  hts 
office ;  as,  if  he  fay  of  a  J  udge^  he  is  a  cor^ 
rupt  judge. 

14.  Member  of  Parliament. 

If  he  fay  of  a  member  of  parliament,  he  is 
a  Papifit  and  goes  to  mafs^  and  ivas  a  penjioner. 
Orj  of  any  candidate,  to  be  eledled  a  mem- 
ber 


ber  of  parliament.     Or,  be  is  a  Jacobite,  and 
for  bringing  in  the  prince  of  Wales ,  and  fo- 

15,  Jufticeof  Peaci^     Vide  pojll  Div.  VL 

No.  8. 

If 9  he  fay  of  a  juftice  of  peacei  be  coveretb 
felonies^  and  is  not  worthy  to  be  ajujiice.  He 
bath  taken  money  of  a  thief  to  keep  him  from 
gaol.  By  your  means^  I  had  wrong  at  the 
JeJ/ions^  you  caufed  one  to  fwearfalfe  againji 
me.  I  could  never  have  juftice  of  him,  but 
always  injujlice.  He  makes  ufe  of  the  king's 
€ommifJion  to  worry  men  out  of  their  ejiates. 
He  is  aforfworn  jujlice,  and  not  fit  to  be  a 
jujiice.  A  partial  jujUce.  He  dijcharged  A. 
arrejied  as  accejjory  to  a  felony  by  an  agree- 
merit  of  '^  L  He  ufeth  corrupt  pr apices,  (j^c^ 
None  of  confcience,  or  who  fears  God,  would 
do  the  like.  He  fent  a  warrant  for  A.  for 
fu^icion  of  felony,  and  fent  B.  to  give  him 
warning  to  be  abfent.  He  wrefts  the  law,  and 
perverts  juftice  to  ferve  his  own  turn.  He  of 
his  own  head  put  info  A*s  examination,  that 
be  confejfed  hejiole  a  lamb.  He  is  a  papijl. 
His  maidfaw  a  priefi  give  him  the  eucharift, 
and  extreme  unSiiqn.  A.  twice  attempted  to 
murder  me,  and  this  was  by  inftigation  of 
juJliceB.     I  Com.  Dig.  196. 

Speaking  of  a  man  coQCQrning  his  office.—-^  < 
A.  is  a  rafcal,  a  villain^   and  a  liar.     Fort. 
206.     2  L.  Ray.  1369.    Stra.6iy. — Speak- 
ing about  a  warrant  granted  by  hkn^ — If  be 

.  is 
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is  a  fwom^jjij^icet  be  is  a  rogue,  and  ajor-^ 
/worn  rogue,     a  Stra.  1 168* 

1 6.  Clergyman. 

If  he  fay  of  a  clergy  man ,  he  preacbetb  lies 
in  the  pulpit  %  for  it  is  a  caufe  of  deprivation* 
Tender  is  Doff  or  A.  robbing  the  cburcb.  He 
bath  robbed  the  church,  i  Cam.  Dig.  196. 
Thefe  lad  words  would  be  actionable,  if 
fpoken  of  any  one^  not  a  clergyman,  i  Com. 
Dig.  196. 

17.  CommiJIioner  Jor  examining  Witnejfes. 

If  he  fay  of  a  commiflioner  for  examining 
witnfeflcs,  he  hath  taken  bribes  to  favour  B. 
in  execution  of  this  commijjion.  He  hath  put 
outfome  depofitions,  and  added  others  not  taken. 
I  Com:  Dig.  196. 


x8*  Receiver. 

0 

If  he  fay  of  a  receiver  in  the  court  of 
wards,  Mr.  Deceiver  hath  cozened  the  king. 
I  Com.  Dig.  i()6. 


19.  Parijb  Officer. 

If  he  fay  of  an  overfcer,  or  churchwarden, 
thou  haft  cheated  the  parijb  of  /^ol.  1  Com. 
Dig.  197, 

20.  yury^ 
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20*  yuryman. 

If  he  fay  of  a  jurymao,  tbou  art  a  common 
juror ^  and  baft  feen  many  overthrown  by  thy 
falfe  and fub tie  means,     i  Com.  Dig.  i()j. 


21  •  Steward^  &c. 

If  he  fay  of  a  Rcwud  of  a  court  leet^  or 
court  baron  be  put  a  prefentment  into  the 
jury  5  verdiB,  without  the  confent  of  the  jury. 
Thou  arf  a  bribing  corrupt  inave,  bajl  wronged 
me  in  the  court  of  P.  (wliere  he  was  ftcward) 
and  baji  not  perjormed  thy  ojffice  according  to 
law. 

Of  a  cuftom-hoqfe  officer,  he  took  bribes. 
1    Com.  Dig.    197.      Vide  ante^   No.   8. 


22.  Words  which Jlander  him  in  his  ProfeJJion. 

22.  As  a  Counfellor. 

So,  an  a<Stion  lies  for  words  which  dander 
a  perfon  in  his  profcffion  ;  as,  if  he  fay  of  a 
counfellor,  thou  art  no  lawyer,  canfi  not 
make  a  leafe,  they  are  fools  who  come  to  thee 
for  law.  Thou  a  barrifier  f  Thou  a  barreter  : 
thou  art  put  from  the  bar.  He  is  a  dunce, 
and  will  get  nothing  by  the  law.  He  has  no 
more  law  than  a  jackanapes,  &c.  He  will 
deceive  yoUy  he  was  my  counfel^  and  revealed 
thefecrets  of  my  caufe.    He  will  give  vexatious 

and 
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qfij  HI  counfel^  Jitr  up  fuits^  ^nd  milk  pvr 
purje  (written  in  a  letter  tp  his  client).  He 
is  a  daffydQwri'^illy  I  which  fignifies  an  am^ 
kidexter. 

But  it  is  not  adionable  to  fay  of  a  cpunfel- 
lor,  be  has  no  more  wit  than  a  jackanapes^  He 
is  a  paltry  lawyer. 


23.  Pbyfician^  tSc,  Fide  poji.  Div.  VI.  No.  15, 

If  he  fay  of  a   phyfician,  be  is  <j  quack^ 

Jalver.     lie   is  an    emperick^  a  mountebank. 

^h^u  never    wajl   a  Jcbolar.      Thou  gavejl 

phyfickf  ivbicb  thou  kne%veji  was  contrary  t(f 

ijbe  difeafe. 

If  he  fay  to  a  furgeon,  thou  art  nogoodfub-^ 
je£l^  for  tbou  poifoneji  A.'s  wound  to  get  mpre 
mojiey  of  him. 

Of  a  midwife ;  fjje  is  ignorant  and  unfor^ 
innate  in  ber  way. 


24.  Attorney.  Vide pofl.  Hiv.  VI.  No.  g.  iS. 

If  he  fay  of  an  attorney,  you  may  be  afhamed 
to  employ  that  knave.  Ht:  is  a  bafe  knave ^ 
and  maintains  his  wife  by  knavery ^  and  cheats 
ing  tricks.  He  is  a  cvzening^  cheating  ^nave. 
Thou  art  a  knave^  andfuch  knaves  made  my 
bujijand  Jpend  bis  ejiate.  He  is  a  cheating 
knave^  and  maintains  his  family  by  cheating. 
A  bribing  knave.  A  corrupt  man^  and  deals 
corruptly.  Thou  art  an  ambidexter.  He  is 
a    cheating    attorney.      Tour  attorney  hath 

taken 
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taken  20  /.  of  you  to  cozen  me.  He  bath  co^ 
zened  him  10/.  in  a  bill  of  cojls.  He  deals 
on  botbjides^  and  deceives  tbofe  ivbo  put  bim  in 
trujl.  He  is  a  forging , attorney.  He  is  a 
forging  knave.  Tell  the  knave  R.  I  will 
teacb  bim  or  any  attorney  to  fue  out  a  lorit ; 
for  it  is  tantamount  to  knave  attorney.  He  is 
a  cbampertor.  A  common  barretor.  He 
ftirreth  men  up  to  fuits. ,  He  is  .  a  common 
maintainer  of  fuits,  and  a  cbampertor.  A 
bafe  rafcal,  I  wll  make  bim  lofe  bis  ears.  He 
batb  tbe  falling  fcknefs  \  for  that  difables 
him  in  his  profeflion.     i  Com.  Dig.  197,  8. 

I  have  fome  doubt,  as  to  the  lafl:  inftance^ 
as  it  is  not  a  difeafe^  that  is  infectious,  or  at-* 
tended  with  fcandal,  or  difgrace  :  but  I  have 
flated  ity  as  it  hath  the  authority  of  Cb.  B. 
Comyns,  and  of  i  Rol.  Ab.  ^^.  /.  37. 

An  adtion  will  lie,  if  the  defendant  fays 
of  an  attorney,  be  cannot  read  a  declaration. 
He  batb  no  more  law  tban  a  goofe,  bull^  fiff . 

1  Com.  Dig.  198. 

Mr.  H .  is  a  rogue  for  taking  your  money, 
and  bas  done  notbingfor  it ;  be  bas  not  entered 
an  appearance  for  you.  He  is  no  attorney  at 
law  %  be  don't  dare  to  appear  before  a  judge. 
Wbat  fgnifies  going  to  bim  ?  He  is  onh  an 
attorney's  clerk,  and  a  rogue-,  be  is  no  attorney. 

2  ^tra,  1138. 


25.  Words, 
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25*  Wwds,  vhicb  Jlandtr  a  Man  in  bis 

< 

25.  As^  \ft^^  import^  that  be  is  a  Bankrupt. 

So,  action  lies  for  word;,  which  flander  a 
man  io  his  trade ;  as  if  he  fay  of  a  merchantj, 
or  tradefman,  he  is  a  bankrupt.  He  is  a 
broken  bankrupt ^  and  run  his  country ;  with* 
out  mentioning  any  certain  trade.  He  is  a 
beggarly  knave,  not  able  to  pay  his  debts  i 
with  an  averment,  that  this  imports  a  bank* 
rupt.  Or,  not  able  to  pay  2  s.  6  J.  in  the 
pounds  Buy  no  more  for  him,  he  will  never 
pay,  and  is  not  worth  a  penny,     2  Com.  Dig. 

I  have  ftated  the  three  lafl  cafes  oh  the 
authority  of  the  Chief  Baron^  who  cites  and 
refers  to  feveral  authorities,  viz.  i  RoL  6i.« 
/.  IO,  I  Sid.  424.  I  Lev.  276.  Cro.  Car. 
^jz.  Carth.  330.  Ray.  184.  i  Rol.  61  • 
^*  5*  ^*  45*  ^  conceive  the  adtion  could  not 
be  fupported,  unlefs,  in  each  cafe,  the  jury 
find  toe  innuendo,  or  averment,  that  the  de- 
fendant  meant,  or  the  words  imported,  that 
the  plaintiff  was  a  bankrupt.  As  to  the 
words  bearing  fuch  an  import,  I  muftconfefs 
it  does  not  appear  to  me  how  they  can,  for 
a  man  may  be  infolvent,  he  may  never  pay 
his  debts,  and  yet  may  not  commit, an  ad  of 
bankruptcy.  Infolvency  is  not  ao  aA  of 
bankruptcy.  I  do  not  know  of  any  ad  of 
bankruptcy,  but  what  is  fpecified  in  the  Aa* 
tutes  of  bankruptcy ;  and  therefore,  I  would 

VoL»  J.  P  have 


* 

[      2IO      ] 

have   a  pradlitioner  well  advifcd,  before  he 
commences  an  action  for  any  fuch  words. 

It  is  faidy  an  adion  lies  for  thefe  words 
fpoken  of  a  merchant  or  tradefman,  tiou 
owe^  more  than  tbou  art  worth  ;  whereby  he 
could  not  be  truft«d.  i  RoL  6\.  /.  50, 
This  hath  lifcewife  the  authority  of  the 
Chief  Baron.  But  here  I  conceive,  fpecial 
damage  was  alledged  and  proved,  i.  e.  that 
fome  perfon  had,  on  occafion  of  fpeaking  the 
words,  refufed  to  truft,  or  give  the  plaintiff 
credit.  If  fo,  any  other  words,  attended 
with  the  like  confequtnces,  would  be  ac- 
tionable, as  any  words  fpoken  of  any  man, 
which  caufe  him  fpecial  damage,  are  adtiona- 
blc,   bccaufe  of  the  fpecial  damage. 

It  is  adionable  to  fay  of  a  fcrivener,  be  is  a 
broken  runaway ,  and  dares  not  Jljew  bis  face  ^ 
1  RoL  59.  A  40.  This  is  now  law,  as  to  a 
money  fcrivener,  becaufe  he  is  within  the 
bankrupt  laws ;  whether  rt  was  or  was  not 
law  before  the  ftat.  5  Geo.  2.  c.  30.  I  need 
not  fay. 

It  is  adionable  to  fay  of  any  one,  fubje(ft 
to  the  bankrupt  laws,  the  following  words  : 
He  isJJid  and  gone^  and  I Jhall  lefe  my  money. 
He  is  run  away^  and  ne^^er  will  return.  He 
is  a  bankrupt  JIave,  Or,  a  bankrupt  rogue,. 
He  is  broke,  and  dare  not  appear  at  the  triat. 
He  is  a  broken  merchant,     i   Com.  Dig.  198. 

Tou  are  aforry  pitiful  fellow^  and  a  rogue ^ 
and  compounded  your  debts  for  ^i.  in  the  pound  \ 
for  it  is  in  effect  calling  him  a  bankrupt* 
Stra.  762.     2  L.  Ray.  1480. 

26.  thai 
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26.  ^bat  be  ufes  Deceits 

Sd^  if  one  charge  another  with  deceit  iii 
his  trade;  as,  if  he  fay  of  a  weaver,  be 
pauonetb  tbe  goods  of  bis  cujlomers^  and  is  not 
to  be  trupd. 

Of  a  bailiff,  you  cozened  your  mafier  of  a 
lujhe/  of  barley  i  innuendo,  barley  intraftcd 
with  him. 

Of  a  journeyman  flioe-maker,  wboever 
hatb  bim,  be  will  cut  bim  out  of  doors  i  with 
an  averment,  that  the  words  fignify,  he  will 
undo  his  m after.  He  batb  cozened  bis  majier 
df  600L 

Of  a  partner  in  trade,  be  batb  cbeated  his 
partner,  for  be  received  20 1,  in  far/nerjhip, 
and  gave  account  but  of  ^L 

Of  a  goldfmith^  be  is  a  cozening  kndve,  be 
fold  a  cbain  of  copper  for  goldi 

Of  a  leather-feller,  be  will  cozen  you,  be 
fold  lamb  for  fliamois-fkins. 

Of  a  malfter,  be  is  a  cbeat,  and  will  cheat 
you ;  be  cbeated  all  tbe  farmers  at  A.  and  is 
cofne  to  cbeat  at  B.  A  cheating  knave,  and 
keeps  a  falji  book.  A  cheating  knave ^  and 
batb  cbeated  me  with  brafs  money.  He  keeps 
falfe  books,  deal  not  nJoith  bim.  1  Com.  Dig. 
199. 

27.  Or  other  Male  Pra£{ice. 

So,  if  one  charge  a  maa  with  male  prac- 
tice in  his  trade ;  as,  if  he  lay  of  a  brewer, 
bis  beer  is  unwbolfome. 

P  2  Of 
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Of  one  who  fells  woad,  be  mixes  block 
mould  wtb  bis  uvaj,  an ff Jells  $tf$r  woai. 

Of  one  who  keeps  a  boarding-houfe,  you 
have  ftarved  children,  you  ftarved  AJs  child 
to  death* 

So  words^  that  defame  a  man  in  his  (raitlc 
are  adtionable ;  though  the  trade  be  mean  or 
;bafe. 

But  words,  not  adionable  in  th^mfelves^ 
are  not  adionable,  when  fpoken  of  one  in  aa 
office,  profeffion,  or  tr^de,  uolefs  they  touch 
him  in  his  oiHce»  Qc. 

So  words  fpoken  of  a  woman,  who  taught 
dancing,  Jbe  is  an  bermaphrodite^  and  got  A. 
wit b  child  i  without  fpecial  damage,  i  Com. 
Dig.  199. 


28.  Words  wbicb  cbarge  a  Per/on  witb  ilk 

.  InfeQious  Dijia/e. 

28.  As,  Leprofy,  Plague,  &c.     Fide  po^. 

Div.  VI.  iVo.  1 1. 

» 

Thofe  words  are  adionable,  which  charge 
a  man  with  an  infeiflious  difeafe,  which  pre- 
vents his  converiing  with  others  ;  as,  be  is  a 
leper.     A  leprous  knave. 

He  buried  people,  who  died  of  the  plague  in 
his  boufe ;  whereby  gueils  refufed  his  houfe. 
J  Com.  Dig.  199. 

The  laft  words  are  adionable  merely  on 
account  of  the  fpecial  damage. 

3  29,  French 
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«9«  French  Pox,  Videpjt.  Bh.  VL  No.  19. 

« 

He  batb  the  grand  f^x^  or  Frentb  fox. 
She  is  a  wbore^  and  hatb  tbt  fox ;  for  tbial, 
by  the  word  wbore^  ft  appears  to  be  mtended 
ef  the  Frencb  fox.  Sbe  is  eaten  nf^  or  rotten 
noitb  t  be  fox.  Be  is  focfy,  and  toe  fox  baants 
bim  twice  a  ytar.  He  vsas  laid  of  tbe  fo9(. 
fu.  deboc  ?  He  is  infeSed  offbefox^  and  bis 
wife  is  laid  of  it.  A  focky  rogue,  and  for 
ougbt  I  know,  batb  filed  my  bed  with  Frencb 
fox.  He  got  tbe  fox  of  a  red^bahred  wehcb. 
He  is  burnt  and  batb  tbe  fox.  Go  to  tby  fociy 
wife,  ber  nofe  is  eaten  wit b  fox,  and  tbouart 
a  focky  inave.  Adj.  in  an  adton  by  tbe 
hufband  for  words  fpoken  of  him.  Sbe  is  a 
wbore,  and  a  focky  whore.  He  hath  the  poir, 
and  lives^incontiAcntly.    j  Cosh.  Dig.  2oo. 


30i  Words,  by  wbicb  tbe  Party  batb  ajfeciat 
Damage,  Vide  fof.  Div.  VI.  No.  20,  2i. 

That  falfe  and  malicious  words,  whereby 
a  man  receives  fpecial  damage  are  actionable, 
fcarce  need  be  flated,  nor  ihall  I,  according 
to  the  example  of  thofe  authors  who  have 
written  on  the  fubjed,  give  any  great  variety 
of  inftances. — One  will  fuffice;  viz.  words 
of  a  woman ;  Jbe  is  a  man,  not  a  woman, 
whereby  (he  loft  her  marriage. 

As  to  what  is,  or  is  not,  fpecial  damage, 
is  a  queftion  of  fome  nicety  i  therefore  I 
ihall  it^nc  a  few  iriftances,  of  what  the  law 
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does  fjot  confider  as  fpecial  damage  :  TAat  a 
4ifcord  happened  between  the  plaintiff  and  bi$ 
wife^  whereby  be  was  in  danger  of  a  divorce, 
^bat  ber  fatber  was  in  a  pajjion  and  put  ber 
out  of  bis  boufe.  Tibat  jhe  loji  tbe  feltowjbip 
of  ber  neighbours.  Tbat  the  plaintiff  bimfelf^ 
of  whom  the  words  wer^  fpokcn,  refufed  tbe 
marriage.  T^batjhe  was  in  danger  of  tbe  ftat. 
of  1 8  Eliz,  for  having  a  bajlard.  That  all 
perfons  refufed  marriage  with  bim  i  without 
alledging  any  particular  perfon.  That  be 
loji  the  affeilion  of  bis  mother^  who  intended, 
bim  loo/.      I  Com.  Dig.  200,  201, 

J  have  fome  doubts  as  to  the  cafe  where  k 
is  faid^  the  father  put  plaintiff  out  of  his 
houfe,  bvit  fuppofe  it  was  fo  adjudged,  be- 
caufe  the  declaration  did  not  alledge,  that 
(he  ufed  to  refide  there  gratis,  or  that  he 
continued  to  keep  her  out  for  any  length  of 
time.  As  to  lofing  the  fcliowfhip  of  neigh- 
bours, I  fliould  have  fuppofed  that  fufficicnt, 
fis  its  a  ierious  injury  to  be  defpiled,  an4 
fliunncd,  by  thofe  who  know  u?.  Fide  pojl^ 
f)iv.  FL  No.  20. 


F.  Manner  of  Speakings 

I.  In  an  Oblique  fvay^ 

If  words  are  flanderoup,  it  is  not  material^ 
that  they  are  fpoken  indireftly  and  obliquely  : 
As,  I  wt  II  make  thee  an  example  for  a  perjured 
f^navey  She  went  to  the  Spaw  to  be  cured  of 
the  Fre»  cb  po:^.     I  accufe  thee  ofpoifoning  ui. 

I        *  0/ 


Of  high  tteafon.     I  will  prove ^  or  I  make  no 

qMeJlion   to  prove,  he  poifoned  A.     He  was 

nobipt  for  fiealing^  &c.     I  arreji  tlfee  for,  or 

I  charge  thee  with  felony.     He  is  in  gaol  to  be 

banged  for  counterfeiting  the  kings  band  and 

feat.     Tou  will  lie  with  a  cow  again  as  you 

did.     Tou  deferve  to  be  banged  for  Jiealing. 

Tou  may  wellj^end,  &c.  for  you  can  coin,  &c. 

for  that  imports,  that  he  had  coined ;  other^ 

wife  he  could  npt  fpend,  G?r.  Tou  bave forgot 

f  nee  you  lived  at  B.  tbere  you  could  clip ^  &c. 

Tou  never  thought  well  ofme^  Jince  B.Jlole  my 

lamb ;  B.  (hall  have  an  adtion.     Bear  witnefs 

he  didjieal.     Was   that   all  the  jpight   that 

baftard  could  do  me?     Bring  home  the  40 /. 

youjiole.     He  is  in  gaol  for  pealing.     He  was 

arraigned  at  the  affijes  for  Healing,     i  Com. 

Dig.  201. 

I  have  a  doubt  as  to  the  laft  example,  .but 
vide  Sir  W.  Jon.  299.  •    . 

A.  'v>as  in  Winchcfter  gaol,  and  tried  for 
bis  life ;  and  would  bave  been  hanged^  bad  it 
not  been  for  Leggot,  for  breaking  open  the 
granary  of  farmer   B.  andjlealing  bis  bacon. 

B.  R.  H.  339. 


2.  By  way  of  ^ejlion,  &c. 

.  So,  words  are  adionable,  though  by  way 

of  queftion ;  as,   when  wilt  bring  the  Jlolen 

Jheep  thou  fioleft  from  A.  ?     Why  will  be  hang 

A.  ?  for  fiealing^   &c.     Where  is  young  A.  ? 

he  is  A  thiej.     Did  not  you  hear  A.  Jiole,  &c. 

.     P  ^  3.  Or, 
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^    Or,   Conje&ure,    Vide  poft.  Dh.   VI. 

No.  13. 

So,  if  the  words  are  by  way  of  conjeAare  3 
aiy  Itbink  in  my  confcience,  if  be  migbt  have 
bis  uill^  ke  would  kill  tbe  king.  Or,  if  he 
fay,  if  be  migbt  bave  bis  will,  be  W0uld  do  Jo. 
So,  if  he  fay,  be  will  be  a  bankrupi,  or,  will 
rob  A.  &c.  in  two  days,  qu.  de  boc  ?  I  do 
not  know  but  ji.Jent  B.  to  rob,  &c.  He  bides, 
and /or  ougbt  I  know  is  a  bankrupt. 


4.  As,  Epitbet,  Vide  foft.  Div.  VI.  No.  12. 

So,  if  the  words  are  by  way  of  adjeBivep 
or  epitbet  to  other  words  :  tbou  art  a  bank-^ 
rupt  knave.  A  fteal-Jbeep.  A  murdering 
rogue.  A  traitor ly  knave.  A  thieving  rogue. 
A  perjured  wbore.     i  Com.  Dig.  202. 


5.  Or,  Report. 

Or,  if  the  words  are  by  way  of  report : 
As,  if  he  fays,  A.Jpokefucb  wordt;  an  ac- 
tion lies,  wi^h  an  averment  that  A.  did  not 
ipeak  them.     1  Com.  Dig.  202. 

But  if  defendant  prove  that  A.  did 
fpeak  them»  the  plaintiff  will  fail  in  his  ac- 
tion. 

If  he  fay  A.  told  bim  JB.  Jlole,  &c.  whea 
A.  did  not  fay  fo,  an  adtion  lies.  A  "Ufomau 
tfili^mtj  fie  beard  one  J(fy,  &c.      I  beard  a 

bird 
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btrdjing^  or  /  dreamed^  ^c.  So,  if  he  fay. 
An  told  me  B.fiole^  &c.  but  I  dont  belitve  it. 
Toujiole  a  mare,  unlefs  A.  be  for/worn. 


6.  Or,  Exclamation. 

So,  if  word$  are  faid  by  way  of  exclama- 
tion ;  zSj  that  perjured  villain  ! 


7*  fVbere  tbe  Perjbn  is^  indireBfy  defcribed; 
Vide^pojl.  Div.  VI.  No.  14. 

It  is  not  material  if  the  perfon  of  whom 
the  words  are  fpoken,  is  indiredly  defcribed 
when  the  perfon  is  afcertained  :  As,  my  maf- 
ter,  Mr  B.  bath  robbed,  &c.  an  adion  lies  by 
B.  with  an  averment  that  he  was  mader  to 
the  perfon  fpeaking.     i  Com.  Dig^  202/ 

So,  the  adtion  lies,  without  the  averment, 
but  the  declaration  muOr  of  courfe  Aate,  and 
the  plaintiff  on  trial  prove,  that  the  words 
were  fpoken  of  him. 

So,  if  the.  defendant  fay,  tbou  Jerveji  a 
traitor ;  the  mafter  (ball  have  an  adiion.  Om 
of  us  is  perjured ;  B.  anfwers.  //  //  not  L 
A.  replies,  nor  I.     B.  (hall  have  an  adion« 

If;  upon  a  difcourfe  of  a  bill  in  chancery, 
a  man  fay,  tbofe  defendants  murdered,  &c. 
each  defendant  (hall  have  an  adion. 

Ti&y  Ian  dor  d  A.  is  a  thief,  A.  (ball  have  an 
adion,  W4th  an  averment,  that  the  fpeaking 
was  of  bim.  ^bis  baker  bath  perjured  bim^ 
felf.   A.  a  baker  (hall  have  an  adion,  with  an 

averment^ 
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averment,  that  the  fpeaking  was  of  him.  So^ 
thy  brother,  or,  thy/on  is  a  thief  \  the  brother, 
or  the  fon  (hall  have  an  adlion,  with  an  aver- 
ment, that  the  fpeaking  was  of  him. 

He  that  goes  before  thee  is  perjured  \  A^ 
ihall  have  an  action,  with  an  averment,  that 
the  fpeaking  was  of  him,  and  that  he  went 
before,  &c. 

Where  is  that  long^lockt  murdering  rogue  % 
And  being  afked,  who  ?  he  anfwer  A.  A. 
ihall  have  an  adlion,  Mr.  Deceiver  hath  de^ 
ceived  the  king;  with  an  averment,  that 
he  was  king's  receiver,  and  the  fpeaking  was 
of  him.  He  (meaning  the  plaintiff),  and 
Que  Allen,  are  perjured,      i  Com.  Dig.  203. 

8.  Where  the  Slander  is  by  Antithefis, 

So,  where  the  words  arc  fpoken  by  way 
cf  an  tithe/is:  As,  I  am  no  traitor,  but  have 
feen  thee  in  rebellion.  He  faith,  I  am  per--^ 
jured,  he  is  perjured  as  well  as  L  I  know 
what  I  am,  I  know  what  A.  is,  I  never 
buggered  a  mare.  I  am  a  true  fubjeSi,  thou 
art  none.     1  Com*  Dig.  203. 


9.  Or,  the  Words  import  a  Time  pajli. 

m 

So,  if  the  worJs  import  a  time  paft,  Hf 
was  a  thief,  andjloie,  &c.  He  came  a  broken 
merchant  Jrom  H,     i  Com.  Dig.  203. 

VI  Whift 
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VL  What  Words  are  not  ASlionabU^ 

I .  If  they  do  not  import  a  certain  Charge. 

!•  OfTreafon.  Vide  ante,  Div.  IF.  No.  u 
foji.  Div.  VL  No.  i6. 

But  words  are  not  actionable,  if  they  do 

not  import  a  certain  charge  of  fome  offence : 

As,  be  is  difaffeSted  to  the  government.     Tbou 

ferveji  no  trueJubjeSl.     I'bou  art  no  truefub^ 

jeSi  to  the  king,  and  that  I  will  prove.     IVbo 

is  not  the  queens  friend,  nor  a  truefubjeSl. 

2.  Of  Murder,  Vide  ante,  Div.  IV.  No.  2« 

poji.  Div.  VIL  No.  g. 

So,  if  a  man  fay,  Jhe  threw  her  bajiard 
into  the  dock,  with  an  averment,  that  a  dead 
child  was  found  there ;  for  it  does  not  ap- 
pear, that  the  fame  child  was  intended,  ^be 
had  a  child  and  made  it  away,  i  Com.  Dig. 
^04. 

1  think  in  the  lafl  cafe,  if  the  declaration 
contained  an  innuendo,  that  (he  murdered  the 
child,  the  declaration  would  have  been  good, 
without  a  doubt,  and  a  verdidt  for  the  plain- 
tiff would  not  have  been  fet  alide  if  the  jury 
had  found  the  innuendo. 

He  cleaved  bis  bead,  one  part  lay  on  one 
Jlooulder,  another  part  on  the  other;  without 
faying,  that  he  was  dead.  He  murdered  A.* s 
child  now  deceafed,  without  faying,  that  the 
child  was  dead  at  the  time  of  the  fpea^ing.  , 
I  Com.  Di^.  zqj^^ 

3-  ^f 
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3.  Of  Felonj. 

By  Statute,  Vide  anU,  Dh.  IK  No.  3. 
foff.Div.  VI.No.  17. 

All  the  cafes  adduced  by  Comyns  (except 
the  following),  arc  of  witchcraft,  &c. 
when  the  ftatutc  was  in  force»  therefore  are 
liert  omitted,,  that  abfurd  ftatute  being  re- 
pealed. 

Thefe  words  adjudged  not  actionable,  Be 
ran  Aivayfrom  bis  captain,  and  de/ervei  to  be 
banged,  without  faying,  that  hi  wias  preiTed* 
I  RqI.  63.  /.  50. 


^  By  tbe  Common  Law,  Vide  ante,  Dh.  IF. 
No.  4.  pofi.  Div.  VI.  No.  17* 

So,  if  be  fay,  he  is  in  gAotfor  fieaUng ;  for 
jJcrhaps  he  is  not  guilty*  He  was  taken  for 
J^ealing,  and  I  have  long  fuJfeEted  him.  ^. 
If  he  avers,  that  he  never  was  taken  ^  I 
charge  thee  with  felony,  i  Com.  Dig.  2b^ 
For  ti>e  laft  cafe  he  cites,  r  RoL  73*  /.  50. 
It  is  laid  down  contra,  i  RoL  43.  A  $• 

If  he  fay,  he  Jlole  by  tbe  highway Jid^i  for 
k  naight  be  a  fiick  or  an  apple.  He  piifred 
away  my  goods.  He  did  filch  ^t.fnfm  A.  Tou 
nfe  flu,  as  your  wfe  did,  when  Jbe  fiole  my 
cufbion,  without  an  averment  of  tbe  flcaling» 
He  is  infeSled  with,  or,,  fmells  of  the  robbery 
of  A.  He  was  arraigned  for  fiealittg;.  A. 
hjl  plate,  and  he  hath  it,  and  will  be  hanged 
for  it.     He  was  robbed^  and  received  tbe  chth 

back. 


[      221      ) 

hack^  and  btan  with  the  thief  .     I  was  rohbti 

4^  a  cl^ak^  and  A.  was  prefent^  and  carried 

home  the  cloaks  and  compounded  for  the  robbery^ 

He  was  in   Newgate  for  an   bigbway-man. 

ffbou  haft  committed  burglary  in  breaking  his 

Jhotd/e;  without  fpeaking  of  any  one«     He  U 

es  cheat,  and  flok  two  bonds  from  me.     He  /> 

4S  thief  and  Jiole  my  furze  i  of  which  feloajr 

cannot   be  committed.     i  Com.  Dig.  zo^ 

For  the  laft  cafe  the  author  cites,  Jon.  iii. 

and  refers  to  2  Cro.  114.     This  was  upon  a 

iiippofition  the  furze  was  growing,  for  if  it 

was  cot  down,  felony  might  foe  committed. 

In  the  ftealing  of  it.     Dcftroying  trees,  &c^ 

is  felony,  by  modern  ftatutes*     Fide  table  to 

theftatutes.     Title  trees. 

He  is  a  thief ^  and  ftole  my  corn  in  my  fields 

for  it  (hall  be  intended,  Jianding  corn.     And 

ftole  iron  iars  out  of  my  window ;  for  it  (hall 

be  intended,  bars  fixed  to  the  houfe.     i  Com^ 

JDig.  204« 

Thus  flood  the  caie  at  common  law,  be-> 
fore  the  ftat.  4  Geo.  2.  e.  32.  but  now  fuck 
words  would  be  adlionable,  as  the  ftat.  haih 
made  it  felony. 

He  ftole  lord  A's deer,  i  Com.  Dig.  204* 
Salh.  696.  Fide  Sat,  7  Geo.  i.  c.  22.  and  2| 
Ceo.  2.  r.  10^ 

He  was  put  in  the  rounds  houfe  for  fteaiing 
ducks  at  Crowland;  are  adionable,  if  laid  to 
be  fpoken  falfely  and  malicioufly,  other  wife 
not.     2  Wilf  300. 

l^his  child  can  bang  you^  not  adiQnabIe« 
Bjornes  ^o. 

5-  Of 
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5.  Of  Perjury^  Vide  ante ^  Div.  IF.  No.  5.  f. 

pq/i.  Div.  FL  No.  18. 

So,  if  he  fay,  Jl;e  is  forfworn^  generally : 
He  delivered  untruths  in  bts  anfiier  in  chan^ 
eery.  He  was  reproved  in  his  oath  at  the 
affifes.  He  perjuredly  prefented^  &c.  for  this 
is  not  a  diredt  charge.  /  have  indiSied  A. 
of  perjury^  and  doubt  not  to  prove  it. 

So,  if  he  fay,  he  perjuredly  prefented  me 
at  a  viftation ;  and  do  not  (hew  for  what  of- 
fence, by  which  it  may  appear  to  be  within 
his  office.  He  is  perjured^  for  he  wasfor^ 
fworn  in  the  bijhop  of  Glouc eft ers  courts  with- 
out faying,  what  court. 


6.  Of  Forgery^    Vide  ante^  Div.  IV.  No.  8. 

So,  if  he  fay,  he  forged  the  queen*  s  evidence. 
He  forged  writings  (without  iaying,  what), 
for  which  he  Jhould  lofe  his  ears.  He  forged 
a  warranty  for  the  word  (warrant)^  is  un- 
certain. He  put  prejentments  into  the  jury  s 
verdiSl  without  thetr  conjent ;  if  he  be  not 
an  officer,  B.  hath  found  forgery  againfi 
him^  and  can  prove  it.  He  hath  recovered 
400/.  by  forgery^  &c.  He  forged  falfe  let-- 
ters.  Hefued  upon  a  forged  bond.  1  Com. 
Dig.  205. 

7. '  Or^ 
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n.    Oft   General  Misfeafance,    Vide  ante, 

Div.  IV,  No.  8. 

« 

So,  if  he  fay,  ^bou  art  an  arrant  rogue* 
Afcurvy  bad  fellow.  A  common  wrong^doer^ 
or,  villain.  Afaljeknave^  rogue y  ufurer^  &€. 
A  cheating  knave.     A  for/worn  fellow. 

Of  a  trader,  be  is  a  very  varlet  and  knave. 
Tou  be  a  cbeat,  arid  have  been  a  cheat  many 
years,     i  Com.  Dig.  205, 

If  the  latter  words  are  fpoken  of  a  man, 
in  his  trade,  I  conceive  they  would  be 
aAionable. 

A  cozening  rogue,  not  aflionable. 

Of  a  merchant,  without  a  colloquium  of 
his  trade,  be  is  a  cheating  rogue ,  a  runagate 
rogue.  He  is  a  filching  fellow.  Mr^  Mayor 
hath  cozened  the  town  and  county,  i  Com^ 
Dig.  205. 

Tour  father  was  a  borfe^Jlealing  rogue,  and 
you  are  a  great  rogue.  Stra.  304,  Tou  are 
a  cheating  old  rogue,  and  have  cheated  the 
fatherlefs  and  the  widows  if  laid  without  a 
colloquium  of  his  trade.  Tou  cheated  the 
lawyer  of  bis  linen,  and  flood  bawd  to  your 
daughter  to  make  it  up  with  him.  Tou  cheat 
everybody.  Tou  cheated  me  of  a  fijeet.  Tou 
cheated  Mr.  S.  and  I  will  let  him  know  it: 
not  adlionable,  without  a  colloquium  of 
plaintiff's  trade.     2  Stra.  11 69. 

8.  So, 


[     224      } 


8.  So  J  general  fFords  of  any  in  Office. 

8*  As^  Jujlice  of  Peace ^  &c.    Vide  ante, 

Div.  IF.  No.  IS. 

So,  if  he  fay  of  a  jufticc  of  peace,  ie  is  a 
Mood  fucker  9  and  will  take  a  couple  of  capons. 
He  is  not  worthy  to  live  in  a  commonwealth. 
Thou  lojl  the  prefentation  by  Being  a  recufant. 
He  is  not  worth  a  groat ^  and  is  gone  to  the 
dogs.  Tou  would  be  a  jujlice  like  A.  afoot, 
an  afs^  a  bujfle^  bead  jujlice.  He  was  a  debauch-- 
tdman^  not  Jit  to  be  a  jujlice  i  for  he  fpeaks 
of  a  time  pad. 

So,  words  implying  want  of  ability  in  a 
juftice  of  peace  is  not  adionable  i  for  it  i$ 
an  office  of  honour  only ;  as,  he  is  a  beetle^ 
headed  jujlice .     An  afs^  a  coxcomb,  &c. 


9,  Attorney^    Vide  ante,  Div.  IV.  No.  24* 

pofl.Div.  VI.  No.  18. 

So,  if  he  fay  to  an  attorney,  77/  have  thei 
picked  over  the  bar.  H.  bath  found  forgery 
againjl  him.  He  keeps  his  houfe,  and  com* 
pounds  with  his  creditors. 

10.  trader.  Vide  ante,  Div.  IV.  No.  25^ 

So,  if  he  fay  of  a  man,  who  does  not  buy 
or  fell,  he  is  a  bankrupts     So,  if  he  fay  of  a 

tradef* 


t    225  3 

tfadcfman,  be  cheated  me  a  noble  in  fucb  goods; 
for  if  he  cozened  him  in  the  price,  it  is  not 
ilander.  His  Jhop^ book ^  is  a  falfe  book.  He 
bath  cozened  me  in  my  meafure.  He  bath 
cozened  me  of  500  A  without  a  fpeaking  of 
his  trade.  He  knows  not  bow  to  make  a  good 
piece  of  work;  without  faying,  what,  or  a 
difcourfeof  his  trade.  He  is  a  cheat,  and  I  will 
prove  him  a  cheat.  Sed  quf  He  is  a  variety  fup^ 
prejfed  bis  brother* s  will,  and  is  an  hypocrite. 

Of  a  brewer,  my  mare  pijps  as  good  beer 
as  be  brews. 

Of  a  livery-ftable  keeper,  be  buys  onlyjlink^ 
ing  rotten  bay  i  for  it  is  not  a  trade. 

Of  a  carrier,  be  is  a  bar  ret  or.  1  Com.  Dig. 
2o6. 

Of  a  carpenter,  be  has  charged  A.  for  forty 
days  work,  and  received  the  money  for  the 
work,  that  might  have  been  done  in  ten  days^ 
and  be  is  a  rogue  for  bis  pains.     Stra.  ygj. 


II.  A  Perfon  affeSled  by  a  Malady,  Vide  ante, 
Div.  IF.  No.  28,  29.  poj.  Div.  VI. 
No.  19. 

So,  if  he  fay,  thou  bajl  the  falling  fcknefs. 
I  Rol.  44.  /.  7« 


12.  Or,  Words  which  charge  only  with  an 
Inclination,  Vide  ante,  Div.  V.  No.  3, 4. 

Or,  if  he  charge  only  with  an  inclination ; 

aS;  thou  art  a  tbievijh  rogue.     Thou  wouldji 

Vol.  I.  Q^  have 
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Eave  killed  me.  Tiou  art  a  murderous  quean ^ 
Ifbou  keepeji  men  to  rob  me.  Thou  procured^ 
A.  to  come  thirty  miles  to^  commit  perjury  ^ 
without  faying,  that  the  perjury  was  com- 
mitted. Vide  ante ^  Div.  IF.  No.  6.  Thou 
didft  go  to  D.  and  uouldjl  hanjt  given  bim 
money  to  rob  A^  and  be  did  rob  A.  i^  Com.. 
Dig.  206* 

For  the  lad  cafe  he  cites,  yon.  84.  It  is 
the  cafe  of  Frovfde  v.  Provide  2  ^on.  But 
I  am  ftongly  incHued  to  think  the  words 
would  now  be  heM  adionable,  efpecially 
with  an  averment  as  to  zfehnious  robbings 
as  it  implies  the  plaintiff  was  an  acceflbry 
before  the  fadt. 

Thefe  words  are  held  not  t&  be  actionable ; 
be  is  a  rare  cbaneellor  tojuborn  ^itnejes^  &c. 
for  it  is  only  a  deicription  of  the  perfon^ 
and  does  not  charge  him  with  any  offence  in 
his  office  of  chancellor,  qu^  de  boc.  i  Com.. 
Dig.  207. 

If  the  words  were  fpoken  of  the  chancel*- 
lor  of  Great  Britain,  I  conceive  ai^  aAion  for 
fcandalum  magnatum  might  be  fupported. 

TCbou  art  a  bankruptly  knave,  not  adiona- 
ble.  So,  thou  baft  tbievijhly  taken.  Tbou 
baft  dealt  traiteroujly.     i   Com.,   Dig,  2o6> 

7- 

13.  Or,  denote  only  tbe  Opinion,  or  Sujpicion^ 

of  bim  who /peaks. 

Or,  if  the  words  denote  only  the  opinion 
or  fufpicion  of  him  who  fpeaks  ;  As,  be  de^ 

I  /erves 
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Jerves  to  be  banged.  If  a  man  advife  another 
to  call  in  money  from  a  trade/man ;  and  to  take 
heed  ho^v  he  truft  him.  i  Com.  Dig.  zoj. 
cites  I  Rol.  6 1. 1.  30.  for  the  laft  cafe. 

I  think,  if  the  plainti6F  could  ftate  and 
prove  the  words  Ja//e  and  malicious^  and 
damage  fuilained,  he  might  maintain  an 
adlionv 

It  hath  been  held,  that  the  following 
words  are  not  adionable :  /  will  prove  thee 
a  tbief  I  will  prove  it  by  tby/on^  or  fend  bim 
to  the  devil \  for  the  lad  words  denote  bis 
doubts     2  Cro.  214. 

I  muft  once,  for  all,  obferve,  antient  de<^ 
terminations  as  to  what  words  arc»  or  are 
not  a(5lionablej,,  mud  not  always  be  relied 
upon.  In  pafling  through  Comyns^  my  prin-^^ 
ci'pal  author  (who  has  taken  many  cafes  from 
Roirs  Abridgment  J  9  I  have  ommitted  vari- 
ous cafes,  as  being  fatisfied  they  were  not 
law,  or  being  extremely  doubtful  indeed ; 
and  therefore,  I  thought  it  was  better  to  o- 
mit  them.  Some,  where  I  have  doubts^ 
I  have  introduced  with  queries^  or  obferva-^ 
tions.  As  to  the  laft  cafe,  it  is  an  adjudged 
cafe,  like  fome  other  doubtful  ones  1  have 
introduced;  I  need  not  fay,  this  is  to  me 
doubtful  I  I  confider  the  latter  wordf^,  as 
mere  expletives  :  if  they  are,  furcly  the  pre- 
ceding words  are  a(5lionable« 
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14.  Or,  charge  no  Per/on  certain.    Vide  ante 9 

Dfo.  V.  No.  7. 

Or,  If  the  words  charge  no  perfon  certain  : 
As,  one  of  my  brothers  is,  &c.  where  he  had 
fe veral  brothers .  If  he  fay  to  three  witnefles, 
one  of  you  is  perjured;  none  of  them  fliall 
have  an  adtion.  So,  if  he  fay,  my  enemy  is^ 
&c.  no  one  fhall  have  an  adion.  The  Boxes 
are  traitors;  none  of  that  name  ihall  have 
an  adlion.     i  Com.  Dig.  207. 

The  author  cites,  for  the  lafl:  cafe,  i  Rol. 
80. 1.  40.  But  I  conceive  if  in  the  place 
where  the  words  were  fpoken,  there  was 
only  one  family  of  the  namt^  each  might 
have  an  a£tion« 

Thefe  words  are  faid  not  to  be  adtionable» 
Jbe  bad  a  child,  andjhe,  orfomebody  elfe  made 
away  with  it. 

If  words  are  uncertain,  and  cannot  deiign 
any  particular  perfbn,  no  averment  fhall 
make  them  actionable,  i  Com.  Dig.  207. 
Videpoji.  Div.  FIT.  No.  g. 


1^.  Or,  are  explained  by  other  Words. 

Or,  are  explained  by  other  words  to  a 
different  fcnfe :  As,  be  is  a  thief,  andftole  my 
corn  off  my  land.  Or,  half  an  acre  of  my 
corn^  He  is  a  thief,  andjlole  my  furze,  corn^ 
tree^  G?c.     Andftole  my  ionds. 

Qi  a  phyfician^  he  killed  A.  with  phyfick. 

So, 
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So,  if  they  are  explained  by  precedent 
words  :  Tbou  art  drunks  and  IJhall  not  hold 
up  my  hand  at  the  bar  as  thou  didji ;  for  that 
perhaps  was  for  drink.  He  is  a  inave,  and 
confented  to  take  tlos.  out  of  B.*s  pocket.  He 
Jiole  my  piece^  and  I  charge  him  with  felony ; 
for  thefirfl:  words  areinfenfible. 

Yet  when  defamatory  words  are  in  a  dif- 
tind:  claufe,  they  (hall  not  be  explained  by 
the  addition  of  another  claufe,  which  feems 
to  make  a  qualification  :  As,  thou  art  a  per-^ 
jured  whore ^  and  forefworejl  thyjelf  at  W.  i 
Com.  Dig.  207. 


i6«  Or^  may  be  taken  in  mitiori  Senfu. 

« 

16.  Though  they  found  near  toTr^afon^  ViJe 
ante^  No.  1 .  and  Div.  IV.  No.  i . 

Or,  may  be  taken  in  mitiori fenfu :  As, 
you  are  no  true  fubjeSl  to  the  king ;  for  per- 
haps he  had  not  paid  taxes.  Thou  art  a  re^ 
bell  for  it  may  be  that  a  commiflion  of  re* 
bellion  iflucd  out  of  chancery.  Thou  art  a 
coiner  of  money  i  for  it  fhall  be  intended,  in 
the  mint.  A  rebel  againjl  the  king.  Thou 
baft  fit  ten  on  the  pillory.  Thy  warrants  (to 
ferjeant  Heale)  have  undone  many ;  for  his 
warrant  as  a  juftice  of  peace  may  be  intended* 
I  Com.  Dig.  208. 

Q.3  ^7-  Or, 


i.«..  -.. 
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17.  Or,   to  Felony,     Vide  ante,  Div.   IF» 

No.  3,  4,  Div.  VL  No.  3,  4. 

Tbou  commit t eft  facrilege  every  day.  gu.  de 
hoc.  So,  if  he  fay,  thou  bajijiolen  my  furze  j 
for  it  {hall  be  intended,  growing.  Hejiole 
tbejhutters  of  my  window ;  for  they  arc  par- 
cel of  his  houfc.  It  Jhall  go  hard  with  him 
for  bis  life^  but  his  ejlate  he  jhall  lofe  for  wiark^ 
ing  myfheep.     i  Com.  Dig^  2o8» 

18.  Qr^    to    Perjury,     Vide  ante,  Div.  IV^ 

No.  5.  7.  Div.  VL  No.  5. 

If  he  fay,  tbcu  art  forefivorni  generally ; 

for  it  fhall  not  be  intended  in  a  cafe,  where 

perjury  ipay  be  committed.     Thou  artfore-w 

fworn  in  L.  court-,  which  does  not  appear  to 

be  a  court  of  record. 

Or,  if  it  do  not  appear,  that  the  matter, 
in  which  the  oath  was,  was  within  the  jurif- 
di(^ion  of  the  court,     i  Com.  Dig.  908. 

The  reafon  is,  that  in  fuch  cafes,  was  the 
fadl  charged  true,  the  party  could  not  be  in- 
didJed  for  perjury,  therefore  was  not  iq. 
danger  of  fuch  ^  profecution. 

So,  it  hath  been  held  not  adionable,  if 
he  fay,  be  is  forefworn,  for  be  f aid,  the  wood 
was  worth  408^  when  it  was  dear  at  13/. 
for  he  does  not  diredly  fay,  that  it  was  not 
>vorih  40/.  I  KoL  40.  /.  40.  So,  if  he 
fay,  you  lofl  the  patronage  by  being  a  recufant  j 
for  it  ihall  not  be  intended  a  Popifh  recufant. 
1    Rol.   38.  /.  35,     Sed  qu.   de  boc?     For 

what 
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what  other  recufancy  could  be  intended,  as 
the  caufe  of  his  loiing  the  patronage  ? 

If  he  fay  to  an  attorney,  yjiu  are  a  main^ 
tainer  of  fuits^  it  fliall  be  intended  in  his 
piadlice.  Hoh.  117,  i  RoL  53.  /.  40.  ^^. 
4.  25. 

19.  Or^  ds  ^barging  with  a  Difeafe,     Vidt 
ante^  Div.  IF.  No.  28,   29.     Div.  VL 

No.  II. 

So,  if  he  fay,  ife  is  full  of  the  pox. 

*Thou  art  a  pocky  wbors^  go  to  the  leach  for 
tbepox^  A f curvy  pocky  whore  \  for  it  does 
not  appear  by  any  circumftance,  that  he 
meant  the  French  pox.  Thou  art  John's 
hackney^  thou  art  a  thieving  whore^  a  pocky 
^hore.     I  Com.  Dig^  208,  9. 

I  have  given  the  three  lad  cafes,  on  the 
authority  of  the  Chief  Baron,  and  the  authors 
he  cites,  but  I  confefs  I  have  great  doubts 
as  to  the  law,  an<i  am  ftrongly  inclined  to 
think  fuch  v^ords  would  be  now  held  atfliona- 
b]e«  Let  the  declaratiofi  contain  an  innuendo^ 
that  the  French  pox  was  meant,  and  I  dare 
fay  the  jury  would  find  it,  for  what  other 
meaning  can  the  words  have,  when  connedt* 
cd  with  the  word  whore  ? 

If  Cornijh^  or  Welch  words  have  a  double 
intendment,  and  import  fometimes  a  mere 
taking,  fometimes  a  felonious  taking,  they 
ihall  be  conftrued  in  mitiori  fenfu.  Pal:  64. 
Vide^  I  RoL  71.  /.  37.  My  lad  pbfervation, 
will  apply  here;  tor  if  by  circumftances, 
mode  of  fpeaking,  &c.  it  can  be  (hewn,  that 

0^4  the 
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the  fpeaker  meant  a  felonious  taking,  the  de« 
claration,  containing  an  innuendo^  according- 
ly the  jury  will,  if  fatisfied,  find  the  innuen^ 
do,  and  the  plaintiff  be  intitled  to  a  verdi£^. 

And  the  law,  as  laid  down  and  eftablifhed, 
is,  that  words  (hall  not  be  (trained  contrary 
to  the  ufual  conftrudion  of  them,  i  RoL 
71./.  45. 

This  law  is  founded  in  reafon,  for  men, 
in  their  paflion,  faying  words  of  or  relating 
to  another,  bearing  fuch  a  double  conftruc- 
tion,  feldom  mean  to'  charge  the  man  of 
whom  they  fpeak  with  a  fa^,  which  is  not 
any  offence  againft  the  law. 

To  fay  a  man  has  had  the  pox,  is  not 
adlionable.     2  Stra.  1189. 

20,  Cr,  do  not  import  any  temporal  Damage, 
Vide  ante,  Div.  IF.  No.  lo*  30. 

Or,  if  the  words  do  not  charge  with  an 
offence,  for  which  the  party  (hall  have  a 
temporal  damage,  though  they  are  contra 
bonos  mores ;  as,  you  are  a  wJbore.  A  wbore^ 
majler.  A  bafiard-bearing  w&ore.  An 
adulterer.  Tou  are  a  ivbore,  and  A.  bad  the 
life  of  thy  body.  Thou  art  a  wbore,  and  badjt 
a  ba/iardby  A. ;  for  it  is  no  temporal  damage, 
if  no  charge  to  the  parifh.  Thou  art  a  com- 
mon whore,  and  U*s  whore.  1  Com.  Dig. 
209.  For  the  laft  cafe,  he  cites  2  Mod.  196. 
but  it  is^.  296.  Tboubad^  a  bayard;  if  it 
does  not  appear,  that  it  may  be  a  charge  to 
the  parifti.  He  is  the  reputed  father  ofA.*s 
bafiard.      T&ou  ba4jl  two  baftards  36  years 

ago  I 
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^go;  whereby  there  was  difcord  between 
him  and  his  wife.  Tbou  art  a  bawd,  qu?  A 
fimp.  Tbou  tookefi  5  s.  to  help  two  rogues^ 
and  ubons  to  a  clean  pair  ofjheets.  A  bawd 
andpimp^  and  brougkteji  young  gentlewomen 
to  gentlemen,  gu?  Tbou  art  an  beretick.  i  RoL 
Ab.  34.  /.  50,  2  Cro.  473.  2  Rol.  24* 
Popb.  J  40.  Godb.  273. 

So,  if  he  fay  of  one  not  a  trader,  you  are 
a  bankrupt.  Of  one  not  of  a  profefHon,  you 
are  a  common  bar  ret  or. 

21.    Or^    tbe  temporal  Damage  is  remote^ 
Fide  ante^  Div.  IV.  No.  30. 

So,  if  the  temporal  damage  is  not  of  mo- 
ment, or  is  remote :  As,  if  the  party  alledge, 
that  by  reafon  of  the  words  all  honeji  perfons 
have  refufed  to  marry  the  plaintiffs  and  jiill  re^ 
JiifCy  without  fpeaking  of  any  particular 
marriage,  though  it  be  found  by  verdid,  that 
jhe  lojl  her  marriage^  without  allcdging  any 
particular  fuitor. 

That  he  faid  of  a.  butcher,  fpeaking  of 
his  meat,  the  cow  died  in  calving^  whereby 
he  lolt  hiscuftomers. 

So,  if  the  temporal  damage  is  not  prefcnt; 
As,  if  one  fay,  be  was  not  Jit  to  be  ajuftice ; 
for  he  may  now  be  fit.  So,  if  he  fay,  be 
lojl  the  patronage  by  Jimony ;  for  he  1  oil  it 
only  for  that  turn.  So,  be  bad  tbe  French 
pox;  for  he  may  now  be  cured. 

Soa  if  the  damage  be  by  accident,  and 
not  a  direct  confequence  of  the  words  :  As, 
if  a  man  f^y  to  a  fcrvant,  thy  mijirefs  is  a 

4  wbore. 
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nvbore,  whereby  (he  lofcs  her  marriage;  if 
the  words  are  not  fpoken  to  the  perfon  in 
treaty  for  the  marriage.  Cro.  El.  787.  But, 
notwithdanding  this  cafe,  ifplaintilF  fuftain 
a  fpecial  damage^  by  lofs  of  marriage,  I  con- 
ceive an  adion  would  lie,  whether  the  worda 
were  fpoken  to  the  intended  hufband  or  not. 
If  he  fay  oizichooUmx^T^k^youarecwhore^ 
if  no  fpecial  damage  is  alledged.  So,  if  the 
Tcrdid  find  for  the  defendant  as  to  the  fpecial 
damage  5  though  it  find  the  fpeaking  of  the 
-words, 

22.  Wbenfpcken  in  a  Courfe  of  yujlice. 

Or,  fpoken  in  a  courfe  of  juftice  :  As,  if 
a  man  obje(ft  to  a  witnefs,  that  be  is  per^ 
Jure  J ;  though  it  be  falfc.  Or  fay,  rbat  an 
affidavit  againji  him  isfalfe. 

So,  if  a  man  exhibit  an  indidlment,  ap- 
peal, &c.  of  murder,  felony,  perjury,  &c. 
of  which  the  party  is  acquitted,  t^ide  ante^ 
ASlion  upon  tbe  cafe  for  a  conjpiracy. 

So,  if  a  man  fpeak  fcandalous  words  to  his 
counfcl,  folicitor,  &c.  in  order  to  have  an 
action,  or  other  profecution  in  a  courfe  of 
juAice  againft  a  perfon.  Or,  deliver  them 
in  evidence  to  a  jury.  As  to  the  three  lafl 
cafes,  Fide  2  Infl.  228. 

So,  if  a  counfel  fpeaks  words  material. to 
the  itfue  \  though  they  are  falfe  and  fcandal- 
ous. As,  where  the  queftion  is  of  the  bank-* 
ruptcy  of  A.  if  a  counfel  fay  exprefsly,  tbat 
he  is  a  bankrupt,  though  he  be  not. 

S0| 
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So,  though  the  words  are  not  diredly 
material  to  the  iflue :  As,  in  falfe  imprifon- 
ment,  the  defendant  j unifies,  that  the  plain-» 
tiff  did  not  find  fureties  for  his  good  behavi- 
our^  iffucilejbn  tort^  and  at  the  trial  a  coun- 
fel  fays,  that  the  plaintiff  was  a  man  of  bad 
fame^  and  bad  committed  felony. 

So,  if  a  man  deliver  a  petition,  containing!; 
fcandalous  matter,  by  way  of  complaint  to 
the  members  of  parliament.  Though  it  be 
printed,  and  delivered  to  the  members  i  for 
the  ufage  of  parliament  warrants  the  print* 
ing,  whereof  the  court  will  take  judicial 
notice.  Otherwife,  if  he  delivers  it  to 
others,  as  it  feems.  i  Com.  D/V*  2io.  who 
for  the  lad  inltance  cites,  i  Saund*  i3i« 
I  Lev.  240,  I. 

So,  if  he  deliver  a  petition  or  bill  to  the 
king,  which  contains  defamation  ;  for  he  is 
the  fountain  of  juftice.  Otherwife,  if  ho 
afterwards  publi(hes  the  contents  to  others. 

So,  if  by  a  fuggeftion  defamatory  to  B.  any 

one  obtains  the  revocation  of  a  patent  to  B. 

and  a  grant  to  himfelf,  and  afterwards  upon 

a  reference  to  tbeattorney  general,  that  the 

fuggejlion  is  true. 

So,  if  a  defendant  in  trefpafs  plead,  that 
the  plaintiff  is  a  bankrupt ^  though  he  be  not, 
an  a(ftion  does  not  lie.  So,  if  upon  a  libel 
in  the  fpiricual  court,  A.  be  produced  as  a 
witnefs,  and  the  defendant  make  an  allega- 
tion in  writing,  tbat  be  njoas  perjured^  in 
order  to  avoid  bis  teftimony;  though  the 
allegation  be  falfe,  an  adtion  does  not  lie  for 
this  againft  the  defendant. 

But, 
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But»  If  acounfel,  &r.  offer  in  evidence 
fcandaloas  matter,  which  is  not  material,  nor 
pertinent  to  the  iflue,  an  a£tion  lies  againft 
bim,  if  it  be  not  true  ;  for  it  (hall  be  intend* 
cd  to  be  fpoken  malttiofh.'  Semb.  2  Cro.  90. 
I  Com.  Dig.  210,  1 1. 

If  on  motion  for  information  againft  a 
juftice,  fupportcd  by  affidavit  oi  A.  defendant 
in  his  affidavit,  in  anfwer  denies  the  charge^ 
calling  it,  what  A.  has  fo  falfely  fworn  againji 
bim  %  afiion  does  not  lie.   2  Burr.  807. 


VIL  Declaration  for  Words. 
1.  Mujijhew  the  Plaintiff  to  be  of  good  Fame. 

A  declaration  for  words  ufually  (hews^ 
that  the  plaintiff  is  of  good  fame,  and  clear 
of  the  crimes  for  which  he  is  defamed,  i 
Com.  Dig.  211. 

2.  Cannot  be  for 9  or  againji  two. 

And  two  cannot  join  in  it,  for  the  wrong 
to  them  is  feveral.  Nor  can  it  be  againft 
two  for  the  fame  words  jointly.  Though  it 
be  againft  hufband  and  wife  for  a  fpeaking  by 
both.     I  Com.  Dig.  21 1. 

3.  If  the  Charge  be  in  refpeSofan  Office 9  Sec. 

mtifijbew  bis  Office^  &c. 

So,  if  the  cha'rge  be  in  refpeft  of  an  office, 
profeffion,  trade^  &r.  it  muft  (hew  his  office. 
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&c.  And  generally,  it  ought  to  (hew,  that 
he  was  in  office  at  the  time  of  fpeaking ;  as^ 
if  one  fays  of  a  juftice  of  peace^  b€  takes 
bribes^  it  muft  (hew,  he  was  then  in  the  com- 
miffion.  And,  whereas  for  many  years  now 
elapfed  hath  been^  &c.  is  not  fufficient.  So,  if 
he  fay,  be  is  a  bankrupt^  the  declaration  muft 
fhew,  that  he  was  then  a  trader.  If  he  fpcak 
of  a  barrifter,  or  phyfician,  £sf^.  it  muft  (hew 
that  he  was  then  a  counfellor,  or  licentiate. 
So,  if  he  charge  with  words  not  actionable, 
but  in  regard  of  his  trade,  profeffion,  &c.  it 
is  not  fufficient  to  alledge  the  fpeaking  of 
bim^  without  a  colloquium  of  bis  trade^  &c. 

But,  fo  exadt  an  allegation  of  a  continuance 
in  office,  &^.  is  not  neceffary,  where  the 
words  import  it :  As^  if  he  fay  of  an  attorney^ 
be  is  an  ambidexter,     i  Com.  Dig.  2 1 1  • 

In  the  lafl  cafe  I  conceive  it  is  requiiite, 
it  fhould  appear  by  the  declaration  that  the 
plaintiff  was  an  attorney  at  law,  of  fuch  a 
court,  at  the  time  of  fpeaking  the  words. 

Speaking  to  a  fervant,  tby  ma/ler;  it  is 
not  neceffary  to  fay,  that  he  was  fervant  at 
the  time  of  the  fpeaking.  Fide  Lev.  82. 

But,  in  this  cafe,  the  declaration  muft  al- 
ledge the  fpeaking,  to  have  been  concerning 
the  plaintiff,  and  the  declaration  fhould 
contain  an  innuendo,  after  the  words,  mean- 
ing the  plaintiff. 

After  a  verdidt,  whereas  be  was  a  merchant, 
&c.  feems  good ;  for  it  fhall  be  intended  he 
continued  in  trade,  ^c.  So,  if  the  fpeaking 
be  alledged  to  be  of  the  plaintiff  and  bis  art, 
it  is  fufficient,  without  an  exprefs  colloquium 

of 
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of  bis  trade.  So,  a  cottoquium  of  office,  trade, 
&c.  is  not  neceflfary,  when  the  words  import 
it.     J  Com.  Dig.  2 1  u 


4*  Muftpew  a  Publication. 

The  declaration  mud  ihew  a  publication 
of  the  llander  :  And  therefore,  tnc  plaintiff 
ftiall  fay,  that  the  defcndant,yi/y  in  the  pre^ 
fence  and  bearing  of  divers  liege  fubjeSls^  Gfr. 
And  if  the  words  are  Welcb^  or  Latin^  &c. 
he  mufl  aver,  that  the  hearers  underftood 
fuch  language.  And  an  averment,  that  they 
underftood  xhtBoman  tongue^  is  notfufficient, 
where  the  words  are  hatin ;  for  that  imports 
Italian. 

But  if  he  alledge  the  fpeaking  to  be  open 
and  puhlickly,  &c.  it  is  fufficient,  without 
faying,  in  tie  prefence  and  bearings  &c.  So, 
rejolvid  after  verdiSl.  Cro.  Eliz.  861.  Dan. 
168.     1  Com.  Dig.  212. 

So,  fpeaking  in  tbe  prefence^  without  fay- 
ing in  the  bearing ;  for  it  (hall  be  intended  in 
the  hearing.  Refolved  after  verdiSl.  Cro. 
Eliz.  486.  2  Cro.  ^g.Cro.Car.,  199.  i  Com. 
Dig.  212. 

And,  if  in  the  firft  count  it  be  faid,  in  tbe 
prefence  and  bearings  and  omitted  in  the  fe- 
cond  count,  yet  it  is  fufficient.  So  adjudged. 
2  Lev.  193.      1  Com.  Dig.  212. 

So,  if  tlic  words  arc  £/7^/^,  tho*  peculiar 
to  the  dialcdt  of  any  country,  the  lignifida- 
tion  need  not  be  explained ;  for  the  court 
ought  to  take  notice  of  the  figni^cation  of  all 

Englijb 
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Engiijb  vfTords.     Dan.  i6i.      i    Com.  Dig. 
212.    Fide  pofi.  No.  6. 

Bat,  in  the  laft  cafe,  it  would  be  mo^b 
eligible  to  give  an  explanation. 


5.  Muft  Jhew  a  Malicious  Intent. 

So  the  declaration  muft  (hew  a  malicious 

intent  in  the  defendant.     Bat  it  is  fufficienc 

to  fay,  he  falfely  faid,  without,   malicioujly. 

Or,  that  contriving  to  injure  the  plaintiffs  be 

faid^  &c.     I  Com.  Dig.  212. 

It  ought  undoubtedly  to  ioiport  at  lead 
that  the  words  were  malicioufly  fpoken,  and 
fo  to  appear  in  evidence,  or  the  plaintiff  will 
not  be  ifltitled  to  a  verdift. 

Several  cafes  have  been  determined  by  Lord 
Mansfield^  and  his  determinations,  not  only 
fubmitted  to,  but  univerfally  approved,  war* 
ranting  this  doArine ;  as,  in  the  cafe  of  an 
adtion  brought  by  a  fervant  againft  a  former 
mafter  or  miftrefs,  who  in  giving  a  true  cha- 
raAer  of  fuch  fervant,  words  have  been 
fpoken,  that,  if  fpoken  voluntarily  on  other 
occafions,  might  have  been  adionable,  but 
not  where  fpoken  on  fuch  occafion. 


6.  T!he  Declaration  muji  alledge  exprefsJy^  what 

Words  were  fpoken. 

So  the  declaration  muft  exprefsly  alledge, 
what  words  were  fpoken.     And   therefore, 

if 
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if  It  fays,  that  the  defendant /aid  tbefe  nvotJs^ 
wjimilar^  it  is  bad  for  the  uncertainty. 
«%  Or,  words ^  the  tenor  nvbereof  follows^  in 
tbefe  words ^  tbou^  (3c.  Or,  to  tbe  tenor  and 
iff eSi  following.  Though  tenor  is  fufficient 
for  a  libel ;  for  tenor  imports  a  copy  or  tran- 
fcript ;  and  therefore,  if  the  words,  tbe  tenor 
wbereof  &c.  are  alledged,  it  may  be  com- 
pared with  the  original  libel ;  but  there  can- 
not be  a  tenor  of  words ;  and  therefore,  if 
words  are  alledged  according  to  tie  tenor  fol» 
lowing^  it  has  never  been  allowed. 

But  it  is  fufficient  to  fay,  tbat  be  fpoke 
words  as  in  tbefe  Englijb  words  following. 
And  the  plaintiff  need  not  give  the  fignifica- 
tion  of  any  Englijb  words,  though  they  are 
unufoal,  and  peculiar  to  a  particular  country; 
as,  bealer  of  tbieves,  &c.  Vide  ante.  No.  4. 
So,  though  they  arc  IVelcb  words,  he  need 
not  give  the  fignification  in  his  declaration. 
So  adjudged,  i  Rol.  86.  /.  50.  i  Com.  Dig. 
212. 

But  I  fliould,  in  the  laft  cafe,  advife  the 
fignification  to  be  given,  though  its  the 
language  of  a  part  of  the  people  of  Great 
Britain. 

The  declaration  may  either  lay  the  words 
fpoken,  or  fet  out  the  fubftance  of  the  words ; 
if  the  fubftance  only  be  fet  out,  as  that  the 
defendant  charged  plaintiff  with  fuch  or 
fuch  a  crime,  then  it  is  fufficient  to  prove 
^the  fubftance.     Rep.  temp.  Hardw.  305, 

In  this  cafe  the  declaration  changes  its 
form,  from  the  common  mode  of  declaring 
for  words  fpoken,  in  omitting  to  ftat6  the 

fpeaking 
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/peaking  and publijhlng  of  words,  but  allcdg- 
ing  that  the  defendant  falfely  and  malicioujly, 
in  the  prefence  and  bearings  &c  charged  the 
plaintiff  witb^  or  impofed  upon  him  the  crime 
of,  &c. 

But  if  the  very  words  are  laid,  thofc  words 
Enuft  be  proved  as  laid,     Hardw.  305. 

It  is  therefore  cuftomary,  where  there  is 
the  lead  doubt  as  to  proving  the  identical 
words,  to  add  a  count  in  the  above  form. 

Yet  if  there  is  a  variation  in  the  order  of 
the  words,  fo  it  be  agreeable  in  fubftancc, 
it  is  fufficient.  Hardw.  305.  So  if  imma- 
terial words  arc  proved  to  be  fpoken,  more 
than  laid  in  the  declaration,  lAid.  So  if 
the  words  are  laid,  you  are  fo  and  fo ;  and  the 
words  proved  arc — He  is  fo  and  fo ;  fuch 
variance  is  immaterial.  3id.  But  if  the 
words  laid  are — I  will  bang  him,  and  the 
words  proved  are—/  will  bang  them  both ;  it 
is  a  material  variance^  and  plaintiff  fhall  be 
nonfuited*     Ibid. 


7.  ^be  Declaration  mujl  ft  ate  that  the  Words 
were  fpoken  of  the  Plaintiff. 

The  words  rauft  be  exprefsly  allcdged  to 
have  been  fpoken  of  the  plaintiff;  and  there- 
fore, if  the  declaration  does  not  fay,  that 
the  defendant  faid  of  the  plaintiff,  or  words 
tantamount,  it  is  bad^  generally.  But  if 
the  declaration  be,  that  be  faid  to  the  faid 
plaintiff,  tboii^  &c.  that  is  tantamount,  as 
if  it  had  faid,  of  the  plaintiff.     So,  if  the 

Vol.  I.  R  words 
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words  are  in  the  fecond  perfon,  tbou^  (3c. 
and  the  plaintiff  alledge  a  colloquium  with 
him  (the  plaintiff),  it  is  fufficient ;  though 
he  do  not  fay,  that  the  fpeaking  was  of  the 
plaintiffs  or,  to  the  plaintiff.  So,  if  he  al- 
ledge, that  the  fpeaking  was  of  the  plaintiff, 
though  the  words  are,  tbou^^tSc.  it  is  fuf- 
ficient. 

Yet^  a  colloquium  of  the  plaintiff  is  not 
fufficient,  where  the  words  are  in  the  third 
perfon,  be^  &c.  without  faying  alfo,  that 
the  fpeaking  was,  of  tbe  plaintiff  or,  to  tbe 
plaintiff.  It  is  not  neceffary  to  alledge  with 
whom  the  colloquium  was  i  for  perhaps  the 
plaintiff  does  not  know. 


8.  When  an  Averment  is  neceffary. 

If  the  fpeaking  be  of  a  man  by  a  charader, 
or  defcription,  which  may  be  affixed  to  fe- 
vera),  it  is  not  fufficient  to  fay,  that  be  faid 
of  tbe  plaintiffs  or,  to  tbe  plaintiffs  or  that 
he  had  a  difcourfe  concerning  the  plaintiff; 
as,  if  he  fay,  thyfony  brotber^  landlords  Gfr, 
or,  my  fatbers  fon^  &c.  is  a  tbief;  but  the 
declaration  mufl  aver,  that  the  plaintiff  was 
his  brother,  landlord,  father,  &c. 

But  where  the  fpeaking  denotes  any  par- 
ticular perfon,  though  it  be  by  his  trade, 
profeffion,  &c.  it  is  fufficient  to  alledge  a 
colloquium  of  the  plaintiff,  without  other 
averment :  As,  if  one  fay,  captain  ST.  tbe  vil^ 
lain  7*.  &c.  it  is  not  neceffary  to  aver,  that 
he  was  a  captain,   &c.     So,   if  he  fay,  T. 

meaning 
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meaning  the  plaintifF,  where  the  fpeaking  is 
alledged  of  the  plaintiff,  it  is  fufficient.  So, 
if  the  fpeaking  is  alledged  of  the  plaintiff, 
and  it  is  faid,  T.  is  thy  brother,  be  (meaning 
the  plaintiff),  Gfr.  it  is  fufficicnt,  without 
other  averment. 

If  an  adion,  de  fcandalis  magnatum,  alledgc 
the  fpeaking  to  the  fervant  of  an  earl,  and 
fpeaking  oT  the  earl,  it  is  fufficient,  without 
an  averment,  that  he  was  an  earl  at  the  time 
of  the  fpeaking. 

If  the  words  have  relation  to  another  fad, 
there  muft  be  an  averment  of  fuch  fad  :  As, 
if  one  fay,  he  is  as  great  a  thief  as  any  in 
England^  or,  in  fuch  a  gaol,  &c.  it  mull  be 
averred,  that  there  are  thieves  in  England, 
or  in  the  faid  gaol. 

T'here  was  no  robbety  within  40  miles  of  W. 
but  thou  badji  an  band  in  it;  it  mufl  be 
averred,  that  a  robbery  was  committed  with- 
in 40  miles  of /F.  He  took  a  falfe  oath  at 
the  affifes. ;  it  mud  be  averred,  that  he  was 
fworn  there.  If  the  words  import,  that  A* 
faid  the  words  to  him;  it  muft  be  averred,  that 
A.  did  not  fay  them.  Where  an  averment 
is  necefTary,  it  (hall  not  be  fupplicd  by  an 
innuendo,     i  Com.  Dig.  213,  14. 


9,  When  an  Averment  is  not  necejfary. 

Where  the  words  admit,  or  import  fuch 
fad,  no  averment  of  the  fad  is  necefTary: 
As,  if  one  fay,  he  killed  A.  no  averment  is 
necefiary  that  A.  was  killed,  or  is  dead.    So, 

R  2  If 
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if  he  fay,  be  poifoned  A.  if  he  does  not  ap- 
pear upon  the  record  to  be  alive.  He  can 
not  read  a  declaration ;  there  is  not  any  need 
of  an  averment,  that  he  can.  So,  if  he  fay, 
j4.  will  prove  the  plaintiff  faid^  be  killed  a 
man^  &c.  it  is  not  neceiTary  to  aver,  that  no 
one  can  prove  it ;  for  the  words  are  not 
fpoken  as  the  relation  of  another^  but  his 
own  undertaking,  that  fach  a  perfon  will 
prove,  Gfr.  So,  where  the  words  have  rela- 
tion to  a  thing  apparent,  it  need  not  be 
averred  :  As,  if  one  fay,  as  fare  as  God  go^ 
vernS  tbe  worlds  be  is  a  traitor ;  there  is  no 
need  to  aver^  that  God  governs  the  world« 
So,  where  it  was  faid,  as  Jure  as  King  yames 
governs  this  realm,  an  averment  was  not  ne- 
ceflary.  He  is  a  perjured  rogue  as  well  as  I; 
there  is  not  any  need  of  an  averment  that  he 
is  perjured;  for  it  is  admitted  by  the  fpeak- 
ing. 

So,  where  the  words  are  adionablc  with- 
out thofe  that  are  relative,  there  is  not  any 
need  of  an  averment  of  the  thing,  to  which 
the  relation  is  made :  As,  if  one  fay,  be  is  a 
thief,  and  bath  Jiole  more  goods  than  I  am 
worth ;  an  averment  is  not  neccflary  of  how 
much  he  is  worth. 

When  words  are  uncertain  in  themfelves, 
an  averment  cannot  afcertain  them.  [Fide 
ante,  Div.  VI.  No.  14.]  As,  if  a  man  fay, 
thou  didji  throw  thy  bafiard  into  tbe  dock  at 
W.  an  averment,  that  a  child  was  found 
there  dead^  does  not  make  the  words  adiona- 
ble»  So,  an  averment  fhall  not  enforce  words 

contrary 
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contrary  to  their  proper  fagnification.  i  Com. 
Dig.  214. 

In  an  adion  for  faying  falfely  and  malici* 
oufly,  that  plaintiff  had  been  in  gaol  and 
tried  for  his  life,  and  would  have  been  hang- 
edy  had  it  not  been  for  Leggaf,  for  breaking 
open  the  granary  of  farmer  ^,  and  dealing  his 
bacon.  It  is  not  neceffary  to  aver  that  he  never 
was  in  gaol  nor  tried.  Rep.  temp.Hardw.  339. 

10.  Words  explained  by  an  Innuendo. 

The  plaintiff  muft  explain  the  words  by 
an  innuendo.  But  the  innuendo  only  explains, 
and  does  not  enlarge  the  words.  As,  be 
forged  this  warranty  meaning  a  warrant  by 
the  fheriff  upon  a  capias^  is  not  fufHcient. 
So  an  innuendo  does  not  afcertain  words, 
which  are  uncertain  in  themfelves.  As,  a 
priefi  .(mqaning  a  Popifh  prieft),  gave  him  the 
eucbarifi^  and  extreme  unit  ion.  This  is  flated 
on  the  authority  of  i  Com.  Dig.  214.  for 
the  author  hath  himfelf  cited,  3  Lev.  68. 
as  cont. }  and  qu.  if  that  is  not  law  ? 

He  was  forejworn  before  juftice  S.  meaning 
ji.  S.  juftice  of  peace.  3  Lev.  16.6.  qu»  de 
boc?  He  fwore-^.  was  at  N. ;  meaning  N. 
in  the  county  of  D»  whereas  in  truth  be  was 
not  at  N.  aforefaid.  Thy  father  ^  meaning  the 
plaiatiff,  is  a  thief  \  without  an  averment  that 
the  fpeaking  was  to  the  fon  of  the  plaintiff. 

And,   if  the  innuendo  be  repugnant,  it  is 
void.     As,  if  ^  feme- cover t  £d.y^  you  Jiole  my 
faggots^  meaning  the  faggots  of  the  hufband 
and  his  wife.     1  Com.  Dig.  214,  15. 

R  3  That 
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That  rogue  A.  that  Jet  the  boufe  on  fire 
(meaning  the  houfb  of  B.  that  was  burnt) ; 
and  if  any  body  will  give  me  charge  of  bim^  I 
will  carry  bim  to  New  Prifon ;  and  another 
fct  of  words,  A.fet  the  bouje  on  fire  (meaning 
the  fame  houfe).  1  he  latter  fet  of  words 
{hall  have  relation  to  the  former,  and  after 
verdift  for  plaintiff,  (hall  be  taken  to  be 
fpokcn  malicioufly.     2  ff^ilf  \\\. 


1 1  •  Special  Damage  alledged. 

If  there  be  an  aftion  for  words,  which  arc 
not  adionable  without  a  fpecial  damage,  the 
plaintiff  muft  alledge  the  particular  damage 
he  has  fuftained.  So,  in  an  adlion  upon  the 
cafe  for  the  flander  of  a  title.  And  it  is  not 
fufficient  to  fay,  whereby  be  lofi  the  fale  of 
his  land.  But  in  an  a(ftion  upon  the  cafe  for 
flander  of  a  perfon,  it  is  fufficient  to  fay,  to 
the  damage^  &c.  without  (hewing  any  fpecial 
damage.  Though  it  be  for  words  againft 
him  in  his  profefTion.      i  Com.  Dig.  215.    • 

This   mufl:  mean   where    the   words   are 
a£tionable. 

^  In  aAions  for  words,  not  in  themfelves 
adlionable,  and  where  the  fpecial  damage  is 
the  gi/l  of  theadlion,  evidence  may  be  given 
of  inflances  of  damage,  not  fpecified  in  tbe 
declaration,  [gu.  de  hoc?)  but  where  the 
words  are  adionable,  no  inftances  of  damage, 
not  particularized  in  the  declaration,  (hall 
be  given  in  evidence.     But  general  evidence 

(as 
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(as  lofs  of  cuftomcrs)  may  fqu.  de  bocfj 
Stra.  666. 


Pleas  tQ  an  AElionfor  Words. 

I.  Not  Guilty. 

To  an  adion  for  defamation,  the  defendant 
(hall  plead,  liot  Guilty.  Or  may  make 
a  fpecial  juftification.  The  defendant  (hall 
plead.  Not  Guilty^  if  he  did  not  fpeak  the 
words  in  the  declaration.  Or,  fpoke  them 
in  a  courfe  of  juftice,  or  in  a  manner  not 
malicious* 

So  the  defendant  may  plead  the  (latute  of 
limitations.     5  Com.  Dig.  193. 

On  Not  Guilty  pleaded,  the  truth  of  the 
words  (hall  not  be  allowed  to  be  given  in 
evidence,  in  mitigation  of  damages ;  it  fhall 
be  pleaded,  that  plaintiff  may  be  prepared  to 
defend  himfelf.  ^bis  was  refolved  on  at  a 
meeting  of  all  the  judges.  Per  Lee.  C.  J. 
Underwood  v.  Par  As.  M.  17  G.  2.  Stra. 
1200. 

But  I  remember  a  cafe,  where  a  man 
brought  an  action  in  C.  B.  for  words,  charg- 
ing him  with  having  fet  his  houfe  on  fire, 
with  intent  to  defraud  an  infurance  office; 
and  which  ofEce  had,  on  account  of  the  words 
in  queftion,  refufed  to  pay  him  his  lofs ;  fo 
much  of  the  truth  of  the  cafe,  was  got  out 
from  the  plaintiff's  witne(][es,  upon  a  crofs 
examination,  that  he  found  it  advifable  to 
confent  to  withdraw  a  juror,  after  Ld.  C.  J. 

R  4  De 
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De  Grey  badafked  his  counfel,  if  he  thought 
it  was  a  proper  caufe,  to  go  to  the  jury  ? 
The  defendant  had  only  pleaded  the  general 
ifTue,  not  choofing  to  rifque  a  juftification, 
as  his  principal  witnefs  was  the  plaintiff's 
fervant. 

2.  In  Jujlijication. 

When  allowed. 

If  the  defendant  can  juftify  the  truth  of 
the  words,  he  need  not  plead.  Not  Guilty^ 
but  may  plead  a  fpecial.j unification  :  this, 
however,  admits  the  words,  and  aids  un- 
certainty in  alledging  them.    jfon.  307. 

The  defendant  may  plead  Not  Guilty  to  the 
whole,  and  by  leave  of  the  court,  a  j unifica- 
tion. Or,  Not  Guilty  to  part,  and  a  juftifi- 
cation  as  to  the  refidue  of  the  words  :  but 
Not  Guilty  to  the  whole,  puts  plaintiff  upon 
proof  of  the  words  before  defendant  enters 
upon  his  juflification. 

If  he  can  confefs  the  words,  and  by 
fpecial  matter  fhew  them  not  adioniible, 
iie  fhall  not  be  put  to  the  general  ifTue, 
4  Co.  14.  a.^  P^oph.  67.  And  therefore 
if  the  words  were  fpoken  in  another 
fenfe,  the  defendant  may  plead  ft  fpecially. 
JR.  4  Co.  14.  tf«  So  if  fpoken  in  a  court  of 
juflice,  as  counfeL     R.  2  Cro^  90. 

The  defendant  may  jaftify  words  in  Jian^ 
dalum  magnatum^  as  well  as  in  an  adion  by  a 
common  perfon.  U.  i^Co.  13,  14*  Keilw. 
26.     R.  Pofb.  66. 

But 
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But  It  1^  no  j unification  for  the  fpeaking, 
that  there  was  a  common  fame,  that  the 
plaintiff  was  Guilty.     Dan.  163. 

That  he  was  a  bankrupt^  without  aver- 
ment that  be  continued  fo.     R.  2  Cro.  579. 

I  conceive  if  he  was  a  bankrupt  at  the 
time  of  the  fpeaking  of  the  words,  it  is  fuf- 
ficient :  for  a  bankrupt  may  have  property 
given  him,  wherewith  he  may  fully  fatisfy 
his  creditors^  who  may  conlent  to  the  com- 
mifCon  being  fuperfeded» 


3 .  Replication  to  it. 

To  the  juftification  the  plaintiff  by  replica- 
tion (hall  fay^  generally^  de  injuria  fud  pro^ 
prid^  &c.     I  Sand.  244. 

Or,  he  may  fay,  that  after  the  crime  of 
which  he  was  accufed,  and  before  the  fpeak- 
ing, he  was  pardoned.  Dan.  163*  R.  Mo. 
863.  872. 


4.  How  the  Jujlificationjhall  be  Pleaded. 

The  judification  is  not  good,  if  the  de- 
fendant does  not  confefs  the  fpeaking  of  the 
words  idledged  i  as,  if  the  declaration  is  for 
Utjingf  you  Jlole  my  coat  and  ia^ a  yard  ofn^el-- 
vet}  juftifu:ation,  that  the  plaintiff,  being  a 
taylor,  had  velvet  delivered  him  to  make  a 
coat,  which  he  made  .too  little,  by  reaion 
whereof  he  faid,  you  Jiole  part  of  my  vehet^ 
is  not  good  j  for  it  does  not  confefs  any 
4  words ; 
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words;  though  it  traverfcs  the  words  al- 
ledgcd.  R.  Cro.  EL  2^9.  So,  if  the  decla*- 
ration  alledges  an  accufation  of  returning  on 
a  coiTimiffion  the  examination  of  divers  not 
fworn,  it  is  no  juftification  that  he  returned 
one.     R.  Cro.  El.  623. 

If  the  declaration  be  for  faying,  you  are  a 
thief ^  andjlole  20/.  it  is  no  juftification  that 
he  ftole  an  hen.     R.  2  Cro.  676. 

If  the  juftification  be  upon  a  prefentment 
at  a  leet,  he  muft,  (hew  the  matter  to  be  with- 
in the  jurifdiiftion.  And  that  the  plaiptiff 
knew  the  prefentment  falfe.  R.  Cro.  El. 
492. 

If  the  defendant  fays,  that  the  plaintiff 
was  found  guilty  of  perjury  by  verdid,  Gfr. 
if  he  does  not  (hevv  judgment  thereon*  R., 
I  Brownl.  11% 


5.  Wbatjhallbe  a  good  purification. 

If  the  words  accufe  of  felony,  the  defend* 
ant  in  juftification  may  fay,  tbat  be  badjlolerij 
&c.  I  Sand.  243,  4.  If  of  perjury,  that 
the  defendant  was  perjured  in  his  anfwer  in 
cbancery.  Or  when  he  was  a  witnefs  at 
Nifi  Prius,  or  feflions  of  the  peace  5  or  when 
examined  upon  interrogatories  in  cbancery. 

That  be  falfely  fwore  a  debt  upon  ^foreign 
attachment.  That  being  (herifF,  he  fold  the 
office  of  under-flieriff,  contrary  to  his  oath. 
Tbat  being  upon  a  jury  in  a  leet,  the  plain- 
tiflf  revealed  fecrets,  contrary  to  his  oath.  5 
Com.  Dig.  194. 

So, 
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So,  if  there  is  a  general  pardon,  a  juftifica- 
tion  for  words,  which  accufe  of  treafon,  will 
be  gord,  if  the  plaintiff  does  hot  plead  it ;  for 
he  may  be  within  the  exceptions.  R.  Ray.  23. 

If  the  defendant  juftifies,  and  a  verdidl  be 
thereon  found  for  the  plaintiff,  he  (hall  not 
have  judgment  if  the  words  are  not  adlion- 
able.     R.  2  Lev.  51. 

6.  WJbat  not. 

* 

But  the  diefendant  to  an  adion  for  defama- 
tion  cannot. plead,  that  the  plaintiff  was  not 
damnified  in  manner  and  form,  &c.  R.  Dy. 
26.  h. 

So,  it  is  no  plea,  that  the  plaintiff  was  not 
of  good  fame,  prout.  Dan.  1^2. 

That  there  was  a  common  fame  that  the 
plaintiff  was  ^a/7/y.     5  Com.  Dig,  194. 


ACTION  UPON  THC   CASE   FOR  A 

DISTURBANCE. 

L  When  it  lies. 

I .  For  a  Dijiurbance  in  a  Common. 

An  action  upon  the  cafe  lies  for  a  diflurb- 
ance  in  the  enjoyment  of  that,  in  which  a 
man  hath  a  right  or  interefl :  As,  in  difturb- 
ance  of  his  common  by  an  inclofure,  where- 
by he  could  not  have  the  ufe  of  it.  Or,  by 
ploughing  it.     Or,  by  putting  cattle  there, 

whereby 
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whereby  he  could  not  have  the  enjoyment 
of  it  in  fo  ample  a  manner,  as  he  of  right 
ought  to  have.  Or,  by  putting  conies  there, 
whereby,  (§c.  Vide  infra.  Or,  by  digging 
turfs,  and  carrying  them  away  with  horfes, 
treading  down  the  grafs,  whereby,  &c.  for 
though  the  common  may  not  be  materially 
injured  by  digging  and  carrying  away  the 
turfs,  yet  the  coming  with  horfes  and  carts 
upon  the  grafs,  is  a  prejudice  to  the  common. 
Or,  by  furcharging  the  common  i  whereby 
he  hath  not  fufficient  common.  But^  it 
does  not  lie,'  if  the  lord  of  the  manor  put 
conies  upon  the  common.  Or^  if  the  lord 
put  his  cattle  there,  whereby  the  plaintiff 
could  not  have  the  ufe  of  it  in  fo  ample  man- 
ner, &c.     1  Com.  Dig.  215,  i6. 


2.  In  a  Way.. 


So,  for  a  diflurbance  in  the  enjoyment  of 
his  way,  by  flopping  it  up,  whereby  he 
could  not  ufe  it.  Be  it  a  way  by  refervation, 
by  grant,  or  prefcription.  So,  for  plough- 
ing up  the  land,  through  which  the  way 
lies.  Though  it  be  a  way  to  his  freehold, 
for  which  an  aflife  lies.  So,  for  damaging 
the  way  with  carriages,  whereby  it  is  of  no 
ufe.     1  Com.  Dig.  216. 


In 
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%.  In  a  Seat  in  a  Church. 

SOf  for  a  diftorbance  in  a  feat  in  the  aile 
of  a  church,  where  a  man  hath  a  right  by 
prefcription.  Or,  in  the  nave  of  a  church. 
Or,  in  the  chancel.  Or,  for  the  firft  place^ 
&c.  in  a  feat. 

And  againft  a  ftranger,  it  is  fufficient  to 
declare  upon  his  poiTeflion,  without  alledg- 
ing  ufage  to  repair,  prefcription^  or  other 
ground  of  the  adion  i  for  it  is  fufficient  to 
be  proved  in  evidence,     i  Com.  Dig.  2i6« 


4,  In  FoUage. 

So,  for  a  difturbance  in  his  foldage,  by 
putting  cattle  into  the  land,  where  (heep  to 
be  folded  ought  to  feed,  whereby  he  could 
not  have  his  foldage.  By  eredling  hurdles, 
in  bis  land,  where  the  foldage  ought  to  be 
without  licence  of  the  lord  contrary  to  the 
cuftom.     I  Com.  Dig.  216. 


5.  In  an  Office. 

So,  for  a  difturbance  in  the  enjoyment  of 
the  profits  of  his  office.  But,  it  does  not 
lie  for  a  difturbance  in  the  office  of  parifh 
clerk  I  unlefs  he  (hew,  that  he  was  cbofen 
by  the  pariQi,  and  had  certain  fees.  (Dub. 
Salk.  468.)  So,  it  lies  if  a  man  difturb  another 
in  the  execution  of  his  office.     As,  if  when 

an 
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an  officer  is  taking  the  poll  for  the  eledion 
of  a  new  officer,  A.  takes  his  papers  from 
him.  So,  if  a  man  do  not  pay  to  the  poft- 
mafterthe  ancient  fees  of  his  office.-  i  Com. 
Dig.  216. 

With  rcfpedl  to  fees  of  office,  the  com- 
mon mode  of  proceeding  now  is,  by  acftion 
for  money  had  and  received,  in  which  adion^ 
the  title  to  the  office  is  tried. 


6,  Or^  other  PoJfeJJiofi. 

Or,  other  pofTeffion  :  As,  if  a  lord  of  a 
manor  prefcribe  to  have  toll,  and  be  difturb- 
cd  in  the  colleding  of  it.  Or,  prefcribe  for 
him  and  tenants  to  be  quit  of  toll,  and  toll 
is  collected  of  them.  So,  if  the  lord  of  a 
leet  be  difturbed  in  holding  hi«  court,  or  in 
collecting  the  fines,  amerciaments,  CSc.  im- 
pofed  at  the  leet.  Or,  his  tenants  are  im- 
poverished by  diftrefTes  to  come  to  another 
court.  So,  if  a  m^n  difturb  the  fervants  of 
another  in  the  collecting  of  his  tithes  due. 
Or,  difturb  a  leflbr  in  his  entry  to  view, 
whether  the  lefTee  hath  committed  wafte. 
If  a  man  take  toll  of  him,  who  ought  to  pafs 
a  ferry  toll-free.  If  a  man  prevent  a  parifh- 
ioner  from  entring  into  the  veftry  room, 
where  he  had  a  right  to  be  prefent.  i  Com. 
Dig.  21  J. 

IL  The 
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//•    Tie  Proceeding   in  an  ABion  for  a 

Dijiurbance. 

!•  The  Declaration. 

In  an  a£lion  upon  the  cafe  for  a  diilurbance 
againft  a  wrong  doer,  it  is  fufficient,  that  the 
plaintiff  in  bis  declaration,  fays,  be  ought  to 
have*,  without  fliewing  a  title  by  grant  or 
prefcription.  i  Com.  Dig.  217.  and  Vide 
5  V.  Tit.  Pleader.  (C.  39.) 

Though  the  plainti^  be  a  copyholder,  yet 
he  may  intitle  himfelf  by  cuflom  or  prefcrip- 
tion. And,  a  variance  found  by  verdidt  from 
the  prefcription  alledged,  is  only  inducement, 
and  does  not  hurt.  In  fuch  cafe  the  cuftom 
cannot  be  applied  to  a  particular  houfe. 

It  is  fufficient,  that  the  plaintiff  alledges 
a  feifin  in  fee  of  the  meffuage,  &c.  to  which 
the  thing,  in  which  he  was  diflurbed  belongs; 
without  faying,  that  it  was  an  ancient  mef- 
fuage, &c. 

The  declaration  ought  to  (hew  the  cer- 
tainty of  the  thing,  in  which  the  diflurbance 
is  alledged  :  As,  in  an  adlion  upon  the  cafe 
for  flopping  his  way,  it  ought  to  alledge  the 
terminus  ad  quern  the  way  goes.  And  like- 
wife  the  terminus  a  quo.  And,  whether  it 
be  a  foot- way,  horfe-way,  or  cart- way. 

If  the  plaintiff  alledge  a  way  in  a  piece  of 
pajiure^  it  is  bad  for  the  uncertainty.     If  the 
plaintiff  prefcribe  for  a  way  to  fuch  a  clofc, 
he  mufl  (hew  a  title  to  the  clofe. 

If 
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If  the  way  claimed,  be  to  an  high-ftrcct, 
or  to  a  common  field,  it  is  not  neccflary  to 
fhew  any  title  to  either. 

If  he  alledge  a  prefcription  (having  only 
a  particular  eftatej,  he  muft  (hew  a  feifin  ia 
B.  to  the  clofe  to  which,  &c.  and  derive  a 
title  under  B.  for  it  is  not  fufficient  to  (hew 
a  particular  eftate,  without  faying,  from 
whom  it  is  derived.  So,  if  a  pari(hioner  al- 
ledge a  difturbance  of  his  entry  into  the  vef- 
try-room,  he  mufl  ihew^  that  he  had  a  right 
to  enter  there. 


2.  Tife  Plea,  &c. 

To  an  aftion  upon  the  cafe  for  a  didurb- 
ance,  the  defendant  {hall  plead  the  general 
ilTue,  Not  Guilty.  So,  the  defendant  may 
plead,  that  be  put  bis  cattle  there  as  lord,  or, 
by  tbe  leave  of  the  lord  oftbe  manor,  [qu.  as  to 
the  laft  pofition  ?)  And  he  mud  alledge^ 
tbat  tbe  plaintiff  bat  b  fujicient  common. 

So,  for  a  diilurbance  in  a  common,  he  may 
plead  fpecially,  tbat  tbe  defendant,  orfucb 
an  one,  under  ivbom  tbe  defendant  claims,  bas 
common  tbere.  And,  if  the  adion  be  for  fur- 
charging  the  common,  the  plaintiff  may 
traverie  the  fufficiency  of  the  common. 
Otherwife,  if  the  adtion  be  fora  difturbance^ 
whereby  he  hath  it  not  in  fo  ample  a  manner, 
^c. 

But  the  defendant  cannot  plead,  tbat  be^ 
ing  lord  of  tbe  manor  be  dug  therefor  cgal,  &c* 
lor  if  it  be  a  good  plea,  it  amounts   to  the 

general 
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general  iflue.  Not  Guilty.     That  be  eriSied  d 
bridge  sH  t  be  place  of  a  ferry. 

S09  for  a  difturbancein  a  way^  the  defend-* 
ant  may  plead.  Not  Guilty.  Or,  tbat  A.  bad 
a  right  to  a  way  there^  and  the  defendant 
ufed  it  as  fervant  to  him.  To  which  the 
plaintiff  may  reply,  tbat  tbi  way  was  ufed  to 
otber  land.  So,  if  the  plaintiff  claim  a  way 
for  ntceflity,  the  defendant  may  plead,  tbat 
tbe  plaintiff  bath  anotber  convenient  way. 
Otherwifc,  where  he  claims  by  grant,  or 
prefcription.     i  Com^  Dig.2\%K 

In  all  the  cafes  mentioned  above,  except 
the  erection  of  a  bridge,  and  the  way  of  ne<- 
cedity,  I  am  much  inclined  to  think,  the 
general  iflue  is  the  proper  plea,  under  which 
the  whole  merits  may  be  tried,  and  that  mod 
of  the  fpecial  pleas  above  dated,  amount  to 
the  general  iffue.  As  to  the  eredion  of  a 
bridge,  inftead  of  a  ferry,  I  conceive  it  is 
not  a  legal  plea. 

In  an  adtion  for  a  difturbance  in  a  feat,  id 
a  church,  it  is  not  fufficient  to  fay  by  the 
plea,  that  A^  lord  of  tbe  manor  was  feifed  of 
tbe  cbancel^  aile,  &c.  where  tbe  feat  is^  and 
by  bis  command  the  defendant  fat  there^  which 
is  the  fame  difiurbance  y  for  the  freehold  of 
the  church  cannot  be  in  the  lord.  i  Corns 
Dig.  218*     Vide  ante,  Div,  L   No.  3- 
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ACTION  UPON  THE  CASE  FOR 

MISFEASANCE. 

/.  When  it  lies, 

1.  For  Misfeajance  in  an  Officer, 

• 

An  adion  upoD  the  cafe  lies  for  a  misfea- 
fance :  As,  if  an  officer  mifdemean  btmfelf 
in  bis  office  by  any  falfity  ;  for  wbicb^  fte 
ASlion  upon  the  Cafe  far  a  Deceit.  No.  6, 
For  Negligence,  Div^  L  No.  2. 

Or,  otberwife  mifbehave  hinsfelf  in  his 
office :  As,  if  a  (beriff  imbezil  a  writ  deliver- 
ed to  bim.  Or,  return  too  fmall  iiTues.  Or, 
return  a  juror,  wbo  fhewed  bim  his  charier 
of  exemption,  and  delivered  bim  the  writ  de 
allocando. 

So,  if  a  prothonotary  of  C.  h.  award  a 
fuperfedeas  irregularly,  toprocefs  upon  which 
ji.  is  arrcfted  at  the  fuit  of  a^  other.  So,  if 
the  mayor  of  London^  at  the  eledion  of  a 
bridge- mafter,  refufe  a  poll,  where  by  cuf- 
torn  it  ought  to  be  granted,  whereby  the 
plaintiff  loft  his  office.  \^yide^  now  the  flat. 
II  Geo.  I.  c.  18.  for  regulating  eleiftions  in 
the  .city  of  London.] 

If  a  mayor  refufe  the  vote  of  a  freeman,  at 
the  elcdion  of  a  new  mayor.     [SemA.  2  Lev. 

250-] 

So,  if  a  mayor,  at  the  clcftion  of  a  burgefs 

for  parliament,  refufe  the  vote  of  a  freeman. 

Conf.  per  3  J.  but  Holt.   ace.  and  tbejudg-- 

mtnt  ^vas  reverfed  in  parliament^  between  Ajh^ 

3  h 
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ly  and  Whitt^  Mod.  Ca.  45.  i  Sali.  20.  F/dr^ 
ASiion  upon  the  Cafe^  when  it  does  not  lie^ 
No.  8*  when  another  remedy  is  given ^ 

So,  if  a  juftice  of  peace  r^fufe  an  exami* 
nation  upon  the  flat.  27  Eliz.c.  13.  after  a 
robbery ;  for  it  is  only  minifterial  and  not 
judicial.  Semb.  i  Leo.  323.  If  a  judge  of 
an  inferior  court  proceed  to  judgment  and 
execution,  after  an  habeas  corpus  delivered 
to  hioi.     I  Com.  Dig.  a  18,  19. 

For  negledl  in  an  officer.  Fide,  ASlion  up^ 
on  the  Cafe fornegligence .     Div.  I.  No.  2. 

If  an  officer  removes  goods  taken  in  exc;- 
cution  o6r  the  premifTes,  before  the  landlord 
is  paid  a  year's  rent,  purfuant  to  8  Ann.  c. 
ij.  this  adion  lies.     Stra.2i2. 


2.  In  any  Per/on ^  contrary  to  the  Obligation 

of  the  Law. 

An  adion  upon  the  cafe  lies  for  mfsfeafance 
in  any  perfon,  contrary  to  the  obligation  of 
the  law  :  As,  if  tenant  by  ftatute  merchant 
cut  down  timber-trees,  the  value  may  be  re« 
covered  in  z  Jcire  facias  ad computandum  ;  but 
for  the  damage  over  and  above  the  value  of 
the  trees,  an  action  lies  by  him  in  the  rcver- 
iion.  If  the  lord  of  a  manor  cut  down  tim- 
ber growing,  upon  copyholds  within  the 
manor,  where  the  copyholders  prefcribe  to 
have  the  toppings,  though  the  lord  take  only 
the  bodies.  So  it  lies  by  a  copyholder  againft 
a  flranger,  that  cuts  down  his  trees.  If  a 
copyholder  for  life   commit  wafte,   an  ac- 

S  2  tion 
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tfon  upon  the  cafe  lies  by  him  in  the  remaind- 
er. If  an  under  lelTee  take  planks,  &c.  fixed 
to  the  freehold,  an  adion  upon  the  cafe  h'es 
againft  him  by  the  firfl  leflce.  So,  if  a  leffcc 
/or  life,  or  years,  commit  wafte,  the  leflbr 
may  waive  his  aiftion  for  the  waOe,  and  have 
an  adion  upon  the  cafe.  So  the  lord  of  a 
manor  may  have  an  adion  upon  the  cafe 
againft  a  ftranger,  who  cuts  down  trees  upon 
a  tenement  of  his  copyholder,  for  the  pre- 
judice to  his  rnheritance.  So  a  reverfioner 
(as  well  as  a  lefiee  for  years  in  refpe£t  of  bis 
poiTeflion),  may  have  an  adtion  upon  the 
cafe  for  furrounding  his  land,  whereby  his 
trees  became  corrupt  and  putrid,  for  the 
prejudice  to  his  inheritance.  Or,  for  an 
houfe  built,  or  other  prejudice  to  his  inheri- 
tance.    I  Com.  Dig.  219. 

To  fome  h  may  fecm  ftrange,  that  the  law 
fhould  confider  the  boildiog  of  an  houfe  as  a 
prejudice  to  the  inheritance,  as  it  in  general, 
if  not  always,  very  much  increafes  the  value 
of  an  eftate,  but  the  law  will  not  permit  a 
particular  tenant  to  after  the  eftate. 

This  adlion  lies,  if  a  man  enter  upon  the 
king's  farmer,  and  take  the  profits,  whereby 
the  farmer  cannot  pay  his  rent.  So,  if  the 
king  grant  the  fole  manufacture  of  fuch  a 
commodity  (fuppofing  the  grant  good)^  an 
a^ion  upon  the  cafe  lies  by  the  grantee  againft 
any  other,  who  manufacftures  it.  If  the 
lord  of  a  manor  feize  goods  as  waife,  eftray, 
&c.  an  adion  upon  the  cafe  lies  for  mifufing 
of  them,  if  there  was  fre(h  fuit ;  or  it  was 
within  a  year.  So^  if  the  owner  of  a  ferry 
I  extort 
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extort  toll  for  paflage  not  due.     i  Ccm.  t>ig, 
219,  20« 


3.  Contrary  to  his  Undertakings  Vide  ABion 
upon  the  Cafe  for  a  Deceit^  Div.  L  No.  5. 
For  Negligence.     Div.  I.  No.  4. 

So  an  adtion  upon  the  cafe  lies,  if  any  one 
a<ft  contrary  to  his  undertaking  ^  As,  if  goods 
are  delivered  to  another  to  keep  them  fafcly, 
he  undertakes  to  keep  them  againil  all 
events  ;  and  therefore  if  they  are  loft,  or  ftolc, 
he  fhall  anfwer  for  them.  If  there  was  a 
voluntary  default  in  him,  and  not  otherwife. 
Vide  Coggs  ^nd  Barnard.  2.  X.  Ray.  909. 
Comyns's  Reports^  133.  i^t;.  According  to 
Lord  Holt's  dodrinc,  in  that  cafe,  he  is  only 
bound  to  keep  them  as  his  own. 

If  the  goods  are  delivered  to  be  kept  as 
his  own  goods,  he  fliall  not  anfwer  for  them, 
if  they  are  ftolen.  Or,  if  they  are  delivered 
as  a  pledge,  and  are  ftolen  before  the  money 
tendered.  Cent,  if  they  are  ftolen  after  a 
tender.  Or,  if  they  are  delivered  in  a  cheft, 
of  which  the  bailor  hath  the  key ;  though 
the  cbeft  be  ftoleo^  the  bailee  ftiall  not  an- 
fwer; for  he  had  not  the  full  truft  of  it.  i 
Com.  Dig.  220. 

And  in  thefe  cafes  the  bailee  fhall  not  be 
charged  upon  a  ftealing,  though  there  was  a 
negledl  in  him ;  as,  if  he  did  not  ftiut  the 
jdoor,  &c.  for  he  is  not  bound  to  keep  them 
with  more  care  than  he  does  his  own.   Per 

S  5  Cur. 


Cur.  in  the  above  mentioned  cafe  of  Coggs 
and  Barnard. 

If  any  one  undertake  to  carry  goods,  ^c^ 
for  others,  and  they  mifcarry  or  are  loft,  by 
his  default,  an  adion  upon  the  cafe  lies 
againft  him.  Ibid.  Aionjide  2  L«  Kay.  909. 
and  1  Salk.  26.  Though  he  carry  them  with- 
out hire ;  for  he  undertakes  to  carry  them» 
^nd  therefore  ought,  at  his  peril.  Ibid.  So» 
if  any  one  lends  an  borfe,  or  other  thing  for 
hire  and  the  perfon  mifufes  it,  an  adtion  up- 
on  the  cafe  lies  againft  him.  i  Com.  Dig. 
220  ♦. 

If  plaintiff  declares  upon  a  fpecial  contrad:, 
he  muft  prove  the  con  trad:  as  laid  ;  therefore 
if  plaintiff  declares,  that  in  confideration  of 
his  undertaking  to  pay  defendant  what  he 
ihould  deferve,  defendant  undertook  to  re« 
pair  his  houfe,  which  he  hath  done  fo  ill,  that 
the  rain  beat  in,  &c.  and  he  proves  that  it 
was  an  infurance*ofiice  that  employed  de- 
fendant to  repair  for  a  fum  certain,  it  does 
not  fupport  the  declaration,  and  he  (hall  be 
Aonfuited.     Rep.  I'emp.  Hardw.  309. 

4.  jin  ASlion  lies  for  Misfeafance^   tho    the 
Damage  happen  by  Mi/adventure. 

Though  the  misfeafance  be  by  mifadven- 
ture :  As,  if  a  man  flioot  with  a  gun  at  a 

•  I  Arongly  recommend  to  jny  readers,  to  perufe  Mr» 
panes' &  Treatife  upon  Bailmtnt,  which  is,  in  my  opinioDy 
&  very  ingenious,  fcientiiic,  and  methodical  work,  and  dirows 
great  light  upon  a  title  in  our  laws,  of  vaft  importance. 

bird. 
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bird,  and  thereby  lights  a  fire  which  con- 
fumes  the  houfe  of  another.  So  if  a  leffee 
for  years  permits  his  houfc  to  be  confumed 
by  fire.  Per  2  J.  Cro.  E/tz.  461.  but  there 
was  not  any  judgment,  ut  dicitur^  Cro.  Eliz. 
777.  I  Com.  Dig.  220,  I.  Vide  Adlion 
upon  the  Cafe  for  negligence,     Div.  I.  No.  3, 


5.  In  Contempt  of  the  Prccefs  of  the  Law. 

80  an  afiion  upon  the  cafe  lies  for  mis« 
feafance  in  contempt  of  the  procefs  of  the 
law  :  As,  if  a  man  proceed  in  the  admiralty, 
or  fpiritual  court,  £fr.  after  prohibition  de- 
livered (when  a  prohibition  lies,)  So,  if  a 
Sheriff  permit  an  efcape.  Fide^  jiSlion  upon 
the  Cafe  for  negligence.  DiV'  I.  No.  2.  So, 
if  a  prilbner  efcape,  whereby  the  (herifF  is 
charged,  an  adion  upon  the  cafe  lies  by  the 
{heriff  againft  the  prifoner.  So,  if  a  gaoler 
permit  a  voluntary  efcape^  an  action  lies 
againft  him.  So,  if  a  man  make  refcue  of  a 
prifoner,  arrefted  upon  mefne,  or  judicial 
procefs.  Or,  of  goods  taken  in  execution. 
Or,  of  goods  diflrained  for  rent,  or  other 
duty,  or  damage  feaf ant.  And  a  refcous  to 
the  fervant  is  a  refcom  to  the  fherifF  himfelf. 
And  the  adlion  lies  by  the  party  to  the  fuit, 
in  which  the  arreft  was.  Or,  by  the  (heriff. 
1  Com.  Dig.  221. 

S  JL  6.  For 
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6.  For  a  malicious  Misfeafance. 

So  an  adlon  upon  the  cafe  lies  for  any  ma- 
licious ad  to  the  damage  of  another  :  As,  if 
a  man  pulls  down  tiles,  or  the  wall  of  a 
houfe,  whereby  the  timber  is  rotted,  or  cor- 
rupted. If  a  man  threaten  the  tenants  of 
another,  whereby  they  depart  from  their 
tenures.  If  he  tear  off  the  feal  of  a  deed; 
and  it  is  not  necefTary  to  (hew,  that  it  was 
the  feal  of  the  party,  or,  that  the  deed  loft  its 
force,     Refolvcd.     2  Cro.  255. 

But  I  think  thefe  things  had  better  be 
^lewn. 

If  a  man  threaten  the  workmen  and  cuf- 
tomers  that  come  to  his  ftone-pit,  whereby 
he  lofcs  the  profit  of  it.  If  a  man,  who  was 
permitted  to  occupy  a  houfe,  pull  down,  or 
deface  the  windows,  So  a  leffor  may  main- 
tain an  adion  on  the  cafe  againil  a  IcHee  for 
wafle  done,  and  need  not  bring  an  adion  of 
wailf.  Vide  ante f  No.  2.  Vtde^  ASlionup^ 
on  the  Cafe  for  negligence.     Div.  L  No.  3. 

So  he,  who  hath,  the  rcverfion,  or  remaind- 
er in  fee  of  a  copyhold  againft  the  tenant  for 
life  of  the  fame  land,  if  he  cuts  down  tim- 
ber. Dub.  3 -L^v.  131.  Vide  ante  J  No.  2. 
So,  if  a  ftranger  hinder  the  lelfor  from  enter- 
ing upon  th^  land  to  view,  whether  wafte  be 
committed. 

If  a  parlon  permit  his  tithes  after  notice  to 
lie  upon  the   land   to  the   prejudice  of  the 
owner,  unlefs  he  hinders  the  removal.     So^ 
if  the  owner  hinder  the  parfon  from  carry- 
ing 
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ing  off  his  tithes.  So,  if  a  parKhioner  by 
cuftom  ought  to  deliver  to  the  parfon  fo 
many  cheefes  in  lieu  of  tithe-milk,  and  he 
tender  thsm  to  the  parfon,  who  refufcs  them, 
and  permits  jthem  to  remain  at  his  houfe, 
whereby  his  houfe  is  damaged ;  an  adtion  iies 
again  ft  the  parfon. 

If  a  parfon^  &c.  remove  a  grave-ftonc,  or 
coat-armour  of  one  deceafed,  out  df  the 
church. 

So,  if  a  man  entice  a  fcrvant,  or  apprentice 
out  of  another's  fervice.  Or,  retain  him^ 
knowing  that  he  departed  without  licence. 

If  a  man  malitioj^  claim  a  woman  to  be 
his  wife,  whereby  Ihe  lofcs  her  marriage. 

If  a  man  make  a  falfe  ajidavit,  and  peti- 
tion the  commiflioners  of  cuftoms  upon  it, 
whereby  another  lofes   his  office,     i   Com^ 

Dig.  221,  2. 

For  falfely  and  malicioufly  fuing  out  a 
commiffion  of  bankrupt  againft  plaintiff, 
which  is  fuperfedcd,  cafe  lies  notwithftand- 
ing  the  remedy  given   by  flatute.     2  JVilf, 

145- 


/J.  When  it  does  not  lie^ 

But  an  aSion  upon  the  cafe  does  not  lie 
for  riding,  Skimmington^  &c.  whereby  the 
plaintiff  is  difgraced.  So  an  adlion  upon  the 
cafe  does  not  lie,  where  a  man  hath  not  fuf- 
iicient  notice  of  his  duty ;  as,  if  a  fheriff  re- 
turn a  juror,  who  (hewed  him  a  charter  of 
^xemptioni  if  he  had  not  the  writ  de  allocan^ 

4oi 
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Jo  I  for  the  (heriff  cannot  make  a  judgment 
of  the  validity  of  the  charter,     i  Cam.  Dig. 

222. 


///.  The  Proceeding  in  an  ASlion  for  a  Mis^ 

feafance. 

I.  The  Declaration. 

« 

The  declaration  in  an  adiun  for  misfca- 
fance  in  an  officer  muH:  £he^,  that  the  de* 
fendant  was  an  officer^  that  it  was  his  duty 
to  dp,  and  that  he  aded  contrary  to  his  duty. 
As,  if  it  be  for  a  falfe  return  of  a  writ  for 
an  eledion  x,o  parliament^  he  muft  (hew  that 
fuch  writ  iifued,  and  was  delivered  to  the  de- 
fendant, being  (heriff,  who  proceeded  to  the 
cledion,  according  to  the  exigence  of  the 
writ,  and  that  the  plaintiff  was  in  due  man- 
ner elededy  but  the  defendant  returned 
another  cledcd.     Com.  Rep^  132.  i  L.  Ray. 

904* 

But  if  the  declaration  (hews  the  misfea- 
fance,  it  is  fufficient,  though  it  omit  feveral 
circumflances  not  material :  As,  if  the  ac- 
tion be  for  tearing  the  feal  from  a  deed* 
whereby  an  annuity  or  rent  was  granted, 
though  it  does  not  fay  the  feal  of  the  grantor, 
or  what  feal,  or  that  thereby  he  loft  his  an- 
nuity, or  the  deed  was  void,  or  whether  it 
was  an  annuity  or  rent  charge.      R.   2   Cro. 

255. 

Yet,    in    fuch   cafes,    it  would    be  much 

belter   to   fpccify    thofe    particulars,    more 

efpecially 
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cfpccially  the  confcquencc  arifing  from  the    . 
su^^  whereby  the  plaintiff  was  injured. 


2.  Plea. 

To  an  a£tion  upon  the  cafe  for  a  misfea^ 
fance^  the  defendant  (hall  plead.  Not  Guilty, 
Cro.  EL  569. 

Or,  Not  Guilty^  within  fix  years.  Lut. 
99. 


ACTION    UPON    THE    CASE    FOR 

NEGLIGENCE. 

/.  When  it  lies. 

I.  For  Negligence  in  a  Man's  T^rufi. 

So  an  aAion  upon  the  cafe  lies  for  negll* 
gence  in  a  man's  duty,  though  it  be  a  non- 
feafance ;  as,  if  by  the  negligence  of  a  fervant, 
cattle  perifli.  i  Com.  Dig.  223.  Ftde^ 
jiSiion  upon  the  Cafe  for  deceit.  Div.  I. 
No.  5. 


2.  In  bis  Office^  Vide^  AElion  upon  the  Cafe 
for  Deceit.  Div.  L  No.  6.  For  Misfea^ 
fance.^     Div.  I.  No.  i. 

So  it  lies  again  ft  an  officer  for  a  negleA  of 
the  duty  of  his  office :  As,  if  a  (heriffdo  not 
return  a  writ.      Do  not  levy  expcnfs  militis. 

Do 
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Do  not  fummon  the  tenant  in  a  real  adlion, 
ivhercby  he  lofcs  by  default.  Will  not  exe- 
cute a  writ  of  fcifin.  Or,  return  a  writ  de 
c:ronatore  eligendo. 

So,  if  he  do  not  deliver  to  the  new  flicrifF 
a  fiiperfedcasj  Gfr,  by  reafon  of  which  the 
plaintiff  is  taken  in  execution  denovo. 

So,  if  an  offccr,  whofe  bufinefs  it  is,  re- 
fufe  to  inrdl  a  deed  within  the  fix  months. 

If  an  archdeacon  will  not  indud  a  clerk, 
admiticd  and  inflituted.  If  the  ordinary 
admit  the  clerk  of  another  patron,  contrary 
to  a  verdidl  \v\  ^  jure  patronatus.  If  he  do 
not  take  caution  of  a  perfon  excommunicated, 
before  he  be  afToiled,  if  it  be  required. 

So,  if  a  mayor  at  the  cledion  of  a  bridgc- 
mafter  refufe  a  poll,  which  is  ufual,  and  re* 
turn  another  elcdcd.  Vide^  jiilion  upon  the 
Cafe  for  misfeafance.     Div.  I.  No.  i . 

If  ^  lord  in  ancient  demefne  refufe  to  hold 
his  court.  Vidcy  Action  upon  the  Cafe.  Div. 
II.     No.  8. 

If  the  chief  magiftrate  of  a  borough  refufe 
the  vote  of  him,  who  hath  a  right.  Cont. 
per.  3  J.  Holt.  ace.  in  B.  R.  but  this  judg- 
ment was  in  the  houfe  of  peers  reverfed  by 
titty  peers,  all  the  other  judges  concurring, 
except  Trevor  and  Price^  and  fixteen  peers. 
J  Salk.  2o.  Vide^  Action  upon  the  Cafe.  Div.  IL 
No.  8 .  Vide,  ASlion  upon  the  Caje  for  mis'- 
feafjnce.    Div.  I.  No.  i. 

So,  if  a  flierifF,  (^c.  permit  an  efcape  upon 
mefne,  or  judicial  proccfs,  an  a<5lion  upon 
the  cafes  }ics  again(l  him  by  the  common 
)a\v.     So,,  if  he  permit  a  refcous  upon  judicial 

procefs. 
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proccfs.  Vide^  jiiiion  upon  the  Cafe  for  mis^ 
Jeafance.  Div.  I.  No.  5.  Otherwife,  if 
the  refcue  be  upon  mefne  procefs.  1  Com. 
Dig.  223. 

The  reafon  of  the  difference  is,  that  upon 
judicial  proccfs  he  may  take  the /)(9^^  ^^w/- 
tattis^  but  not  upon  mefne  procefs. 

If  the  fheriff  permit  the  efcape  of  a  man 
committed  by  commiflioners  of  bankrupt, 
this  aiflion  lies.  Or,  jf  a  man  taken  upon 
an  excommunicato  capiendo.  Or,  taken  upon 
a  capias  utlagatum  before,  or  after  judg- 
ment. 

So,  if  a  Cujios  Brevium  keep  records  in 
his  office /tf«i  negligenter,  that  they  are  alter- 
ed ;  though  they  do  not  appear  to  be  fo  by 
his  confent,  and  attornies  have  always  re« 
courfe  to  the  records  there.  Semb.  per  two 
J.  Twifden,  cont.  i  Lev.  64. 

So,  in  every  cafe  where  an  officer  is  intrud- 
ed by  the  common  law,  or  by  flatute,  an  ac- 
tion lies  againft  him  for  a  negledt  of  the 
duty  of  his  office.  So,  an  officer  fhall  be  re- 
fponfible  for  a  negleft  in  his  fervants.  Vide^ 
ASlion  upon  the  Cafe  for  deceit.     Div.  11. 

So,  for  every  fraud,  or  neglcft  in  the  exe- 
cution of  his  office.  But,  a  iheriff  (hall  not 
be  indidled  or  imprifoned  for  the  fault  of  the 
under-(heriff.     1  Com.  Dig.  223,  4. 

7.  For 
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3-  For  a  NegleSl  in  doing  that,  ivbicb  by  ha^ixi 

be  Qugbt  to  do. 

So,  it  lies  againft  him,  who  negle^Ss  to  do 
that»  which  by  law  he  ought  to  dor:  As,  if 
a  man  is  bound  by  prefcription  ta  pay  foil, 
and  refufes  the  payment.  Or,  to  provide 
beer  for  the  beadle  of  the  hundred^  and  doe$ 
not  do  it. 

So,  if  the  parfon  is  bounii.  by  prefcriptipQ 
to  find  a  bull  and  a  boar  yearly  for  the  in- 
creafe  of  the  cattle  within  his  pariih^  and 
does  not  do  it  But  it  does  not  tie,  unlefs 
the  plaiatifF  (hew  a  prefcription  for  it.  And 
a  confideration  for  fuch  prei]cription ;  as, 
that  the  paribn  hath  an  increa^  in  his  tithes. 

So,  if  a  man,  bound  by  pi:ercription  to 
grind  at  a  mill  all  groonded  grain  fpent  in  jiis 
houfe  io  the  fame  town,  do  not  grind  there. 
But  a  prefcription  19  not  good,  for  all  corn 
fold,  or  ufed  in  his  houfe.  Nor,  for  all 
corn  ufed  in  his  houfe;  for  then  he  cannot 
ufe  any  not  ground.  Nor,  for  all  corn  uled, 
or  fold  by  defendant. 

So,  if  two  join,  as  they  may,  for  not 
grinding  at  the  one  or  the  other  mill,  it  is  not 
well  to  fay,  that  he  ought  (o  grind  at  thofc 
two  mills,  or  one  of  them ;  but  they  mud 
fay,  that  all  corn  not  ground  at  the  one, 
ought  to  be  ground  at  the  other. 

So,  if  a  man,  bound  by  prefcription  to 
repair  fences  againft  another,  does  not  do  it ; 
whereby  the  cattle  of  the  othci  perifh.     Or, 

whereby 
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whereby  cattle  enter,  and  do  dj^mage.  So, 
if  bound  to  the  repair  of  a  bridge,  by  the 
ncgleft  whereof  A.  hath  a  fpeciai  damage. 
Or,  bound  to  repair  a  bank,  does  not  do  \t^ 
whereby  the  land  of  another  is  furrounded« 
If  a  man  who  hath  the  upper  room  of  a  houlc 
doth  not  repair  it,  to  the  damage  of  him 
who  hath  the  under  room«  So,  if  he  who 
hath  the  under  room,  does  not  undcr-pin 
and  fupport  it.  If  a  man  does  not  repair 
the  wall  of  his  houfe,  whereby  his  privy 
annoys  his  neighbour. 

So,  if  a  parfoo  does  not  repair  his  parfon- 
age,  an  adlion  lies  by  his  fucccflbr  for  dila- 
pidations. And  if  the  defendant  be  after^ 
wards  fued  in  the  fpiritual  court,  a  prohibi- 
tion lies.  If  a  parfon  doth  not  remove  tithes 
fet  out,  within  a  convenient  time  after  no- 
tice and  requeft,  Vide^  A9ion  upon  the  Cafe 
for  misfeafance.     Div.  I.  No.  6. 

So,  if  an  undcr-leffce  for  years  permit  hi« 
houfe  to  be  burnt,  an  adlion  upon  the  cafe 
lies  again  ft  him«  FiJe,  AiUon  upon  the  Cafe 
for  misfeafance.  Div.  1.  No.  6.  So,  if  aa 
under-lcflee  at  will  permit  wafte. 

So,  where  by  cullom  a  man  is  obliged  to 
do  a  thing,  if  he  does  it  nor,  an  adion  upon 
the  cafe  lies.  As,  where  by  the  cuftom  of  the 
realm  the  major  part  of  part-owners  bind  the 
whole,  if  the  greater  number  of  part-owners 
in  a  (hip  agree  to  a  voyage,  and  the  others 
diffent,  an  action  upon  the  cafe  lies  againft 
the  diifentients.  If,  by  cuftom,  every  in- 
habitant of  an*  antient  tenement  in  iuch  a 
town  ought  to  bake  at  one  bakehoufe  there, 

aa 
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an  adion  upon  the  cafe  lies  againfl  him^  who 
does  not  do  fo. 

If  a  man  having  a  common  ferry  by  prc- 
fcription,  do  not  repair  it.  But  it  does  not 
lie  for  not  maintaining  a  ferry,  withaut  a 
fpecial  damage,  any  more  than  for  a  common 
nufance.  i  Com.  Dig.  224,  5*  yide^  AQion 
upon  the  Cafe  for  a  nifance*     Div.  III. 


4.  For  a  NegleSi  to  do  that  which  he  batb 
.  undertaken^    Vide  ASHon  upon  the  Cafe  for 
Misfeafance.     Div.  1.  No.  3. 

If  a  man  negleft  to  do  that  which  he  hath 
undertaken  to  do,  an  adion  upon  the  cafe 
lies  :  As,  if  anyone,  who  is  not  a  common 
carrier,  undertake  to  carry  goods,  and  deliver 
them  at  fuch  a  place ;  if  he  does  not  carry 
them,  an  aftion  upon  the  cafe  lies.  Though 
the  plaintiiFdo  not  agree  fur  a  price  certain, 
but  fays,  he  will  content  him. 

So,  if  a  man  lend  his  horfe,  or  other  pro- 
fitable cattle  to  another  gratis,  he  is  bound 
to  a  ftrift  care  ;  and  therefore,  if  he  neglcd 
to  take  due  care  of  it,  an  action  upon  the  cafe 
lies  :  ASf  if  be  do  not  (hut  the  (table,  and 
it  is  ftolen,  Othcrwife,  if  it  beilolen  with- 
out his  default,  or  any  neglcit. 

But,  if  there  be  not  any  negledt  in  the 
dcfendanr,  an  adion  upon  the  cafe  does  not 
lie  againil  him,  though  he  do  not  perform 
his  undertaking :  As,  if  he  be  difabled  by 
the  ait  of  God  :  As,  if  a  man  promife  to 
re-delivcr   an  horfe  upon    rcqucit,   and    the 

horfo 
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faorfe  dies,  without  his  default,  before  a  re« 
queft.     1  Com.  Dig.  225, 6* 

A  (hip-mafter  who  undertakes  to  carry 
goods  fafe,  muft:  deliver  them  fo>  unlefs 
damaged  by  the  a£t  of  God,  of  the  king's 
enemies  ;  plaintiff  need  only  prove  their 
good  order  when  delivered  on  board,  and 
their  being  damaged  when  delivered  out, 
evidence  (hall  not  be  allowed  to  (hew  that 
defendant  was  careful.  Thus,  if  a  puncheoa 
of  rum  is  ftaved  in  letting  down,  or  there  is  a 
leak,  whereby  goods  are  damaged;  1  fFi/f.  28 1« 

I  conceive  this  turns  upon  defendant's 
pofitive  promife  to  deliver  fafe,  and  its  not 
being  the  aft  of  God,  or  the  king's  enemies* 


I.  The  Declaration 4 
In  bis  Office^  &c^ 

In  an  adion  again  ft  a  (tittiff,  ^c.  for  an 
cfcape,  the  plaintiff  muft  fhew  a  judgment 
againft  him  who  efcaped.  R.  i  Lev.  194^ 
And  ought  to  fay  diredfcly,  that  he. recovered, 
and  not,  whereas  be  had  recovered.  Semb^ 
I  Sid.  306. 

If  an  efcape  be  out  of  the  compter  upon  a 
plaint  before  one  (faeriff  of  London ^  the  ac-^ 
tion  (hall  be  againft  the  two  fheriffs,  JR. 
Cartb.  145. 

But  in  an  aAion  for  an  efcape,  the  plaintiff 
need  aot  fhew  how  the  debt  in  the  original 
aSion  became  due.  Lut.  110.  Nor  the 
original  with  all   the  proceedings   thereon^ 
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for  it  ii  fofficient  to  begifit  for  ybat  wiereai 
be  recovered^  &c.  R.  Cro.  El.  877.  Nor 
fliew  the  original,  &c.  though  the  efcape 
was  of  one  outlawed  bj  mefne  procefs^  for  it 
18  fufiicient  to  fay,  nobereas  be  bad  impkaded^ 
(Sc.  Lut.  III.  Nor  ihew  that  he  did  not 
find  bail,  though  the  precept  in.  the  compter 
be,  utile fs  in  tbe  mean  time  bejmd  manucaptors ; 
for  it  will  come  from  the  other  fide,  if  he 
found  them.  K.  Sbo.  i6a.  Nor  fay,  that 
the  debt  was  not  fatisfied,  for  it  (hall  not  be 
fuppofed.     R.  I  RoL  j^j. 

As  to  this  laft  point,  I  never  faw  a  declara- 
tion for  an  efcape,  without  an  averment  that 
the  debt  was,  and  ftill  remained,  unpaid, 

a.  Plea. 

To  this  the  defendant  fiiall  generally 
plead.  Not  Guilty. 

But  if  the  adion  be  for  not  returning  a 
writ,  &c.  the  defendant  may  plead,  that  it 
belonged  to  another. 

So,  in  an  adion  for  an  eicape,  the  defend- 
ant  may  plead,  tbat  be  did  not  permit  bim  to 
go^  at  large.  5  Co.  89.  n.  10  Ed.  4* 
10.  b. 

Sed  qu.  if  this  plea  does  npt  amount  to  the 
general  iflue  ? 

So,  he  may  plead,  Nultiel  Record.  R. 
Hob.  209.  So,  that  he  did  not  arreft  jt/l. 
Ent.  14.  But  I  conceive  this  may  be  given 
in  evidence,  under  the  general  ifiue,  and 
wherever  the  merits  may  be  given  in  evidence 
under  this  plea,  it  is  certainly  the  moft  eligt- 

Tbe 


t  ^7i  1 

The  defendant  may  |>lead|  that  the  perfdil 
whoefcapcd  was  recently  purfued^  3  Co.  52^ 
^iiie  Ent,  195,  1984  And  by  thejidt.  8  &  9 
^.  3*  r.  27.  it  £ball  hot  be  allowed  in  evi- 
dence^  without  plea.  By  the  fame  fiat,  plea 
of  frefli  purfait  ihall  not  be  allowed  without 
an  affidavit^  that  the  efcape  was  without  con- 
fent.  And,  I  think  that  ought  to  be  (hewn 
by  the  plea* 

l!be  defendant  may  plead,  that  the  partj^ 
was  refcued  after  an  arrefi  upon  inefne  protefs. 
Vide  5  Com^  Dig.  196.  for  various  authorities^ 
pro  et  con.  I  conceive  it  may  be  pleaded. 
Fide  the  following  cafes  & 

A  refcous^  (upon  mefne  procefs^)  may  ht 
pleaded,  without  faying,  that  he  returned 
the  refious.    R.  2  Lev.  144.     3  Levi  46. 

If  an  adion  be  for  a  voluntary  efcape,  he 
may  take  by  proteftation,  that  it  was  not 
Voluntary^  und  plesid frefi^pur/uit.  R.i  Fent. 
ziy^  There  is  no  need  to  traverfe,  that  th« 
efcape  was  voluntary.     R^.  Lat.  20  n 

But  the  defendant  cannot  fay,  that  the 
party  afterwards  appeared  at  the  return  of  the 
writk     Lut.  72,  34 

So,  the  defendant  can n tit  plead  a  r^fcous 
to  an  efcape  upon  a  judicial  procefsi  JR. 
3  Lev.  46.     R.  Mok  852. 

I  have  elfewherc  aifigned  the  reafon^  be* 
caufe  he  might  have  the  afliftance  of  the  prji 
comitatiu^  which  he  could  not  have  upon 
mefne  pro<:efs» 

It  is  iaid,  that  to  every  adlion  on  the  cafe 
for  misfeafance  or  nonfeafance,  the  defen- 
dant (hall  plead,  Not  guilty,  i  Com.  Dig.  \gt. 
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But,  in  ao  adioo  on  the  cafe  for  nonfea- 
fance^  it  was  refdlved,  that  the  defendant 
fhall  not  plead  Not  guilty^  though  in  an  adion 
for  misfeafance  he  may ;  for  Not  Guilty  to 
nohfeafance  are  two  negatives  which  do  not 
make  an  iflue.     Cro.  EL  569. 

I,  however  conceive,  that  where  the  de- 
claration AateSy  a  negled,  or  pofitive  refufal, 
in  or  by  the  defendant  to  do,  what  he  ought 
to  do,  as  that  is  an  affirmative,  the  plea  of 
not  guilty  applies  to  it,  and  that  being  die  gift 
of  the  action,  the  plea  is  good. 

It  is  not  any  plea,  that  the  defendant  made 
the  thing  more  beneficial  to  the  plaintiff; 
for  this  being  a  voluntary  adt,  it  does  not  ex- 
cufe  him  for  thenegledof  his  duty:  As,  in 
an  ad  ion  upon  the  cafe  for  not  keeping  a  ferry, 
it  is  no  plea,  that  he  eredted  a  bridge,  which 
was  more  commodious,  R.  Sbg.  257.  Vide 
I  Salk.  12. 

5.  For  a  NeghSl  in  taking  care  of  bis  Dog^ 

Horfe^  Cattle^  &c. 

An  adion  upon  the  cafe  lies  for  a  negleft 
in  taking  care  of  bis  cattle,  dog,  &$.  As,  if 
a  man  ride  an  unruly  horfe  in  LincoMs^Inn* 
Fields^  (or  other  public  place  of  refort)  to 
tame  him,  and  he  break  loofe,  and  kick  the 
plaintiff.  And,  it  lies  againfl  the  mafler,  and 
fervant,  though  the  mafler  was  abfeut;  for 
it  (hall  be  intended,  that  the  fervant  did  it, ' 
by  order  of  his  mafler.     2  Lev.  172. 

That  it  lies  againfl  the  mafler,  or  fervant 
there  cannot  be  a  doubt,  but  I  never  knew 
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an  ioftance,  where  the  adtion  was  again  ft 
SotA. 

This  adion  lies,  if  a  man  permit  a  mad 
bull  to  go  at  large,  knowing  he  was  mad, 
whereby  the  plaintiff  was  gored.  Other- 
wife,  if  the  declaration  do  not  alledge,  that 
the  defendant  knew  it.  Refohed after  verdi&p 
Lat.  90«     Vide  Saik.  662. . 

So,  it  lies,  if  a  man  keep  a  dog,  Jcnowing 
him  to  be  accuftome/d  to  bite  (heep,  who  bit 
the  plaintiff's  (heep,  .whereby  they  died.  The 
fcienter  muft  be  proved  in  evidence*  So, 
with  refpedt  to  a  dog^  or  a  boar,  biting  and 
injuring  any  kind  of  cattle,  (ffr. 

So,  it  lies,  if  a  foldier,  in  training,  dif- 
charge  his  mufquet,  and  cafually,  and  againft 
his  will,  wound  another.  Otherwife,  if  he 
ihews  that  it  was  by  inevitable  neceflity,  and 
without  his  fault.  If  the  king's  colIe<flor 
difcharge  his  pi(lol  to  avoid  mifchief,  and 
the  pUiatiff  ca/ualfy  pafTes  by,  and  is  wound- 
ed, againfi  the  defendant' s  will.     2  Jon.  205, 

But,  if  a  man  hath  a  tame  fox,  which 
efcapes,and  becomes  wild,  and  does  mifchief, 
the  owner  ihall  not  anfwer  for  the  damages 
done  afterwards. 

If  a  dog  chafes  fheep,  &c.  without  fetting 
on,  or  notice  before  to  the  mafter,  an  adtion 
does  not  lie.  So,  if  a  mafter  fet  on  his  dog 
to  chafe  (heep  out  of  bis  land,  and  the  dog 
purfues  them  into  another's  land,  and  the 
mafter  recalls  his.  dog,  asfoon  as  b:  fees  it^  an 
adion  docs  not  lie.     1  Com.  Dig.  226.    . 

If  a  dog  l^ath  once  bit  a  man,  and  the 
owner,  having  notice,  keeps  him  and  lets  him 
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go  about,  or  lip  at  bis  door,  adlio  n  lies 
again  ft  him  by  a  periba  bit,  thoogh  it  hap* 
pen  by  his  treading  upoo  the  dog's  toes, 
Stra.  1264. 

I.  TAe Declaration, 

A  declaration  for  a  negle^  in  keeping  a 
dog,  borfe,  cattle,  &c.  moft  (hew  that  the 
defendant  knevf  of  the  mifcbievous  quality. 
And  ii/ciens^  otfcienter^  is  omitted,^  it  will 
be  bad  after  verdiA,    R.  8alk^  ^62. 

But  that  be  bad  afow  tbat  ufed  to  bite  ani^ 
mals^  will  be  well  after  verdid,  for  it  will 
be  intended  to  have  been  proved,  that  they 
were  animals  of  which  the  defendant  had 
notice,  and  the  biting  of  which  was  a  da<« 
inage  and  lofs  to  the  plaintiff.     Ibid. 

2.  TbeP/ea. 

To  fuch  adion,  the  defendant  fhall  plead^ 
Not  Guilty. 

Or,  tKat  the  dog  made  an  aiTault  upon  his 
dog. 

But,  in  general,  to  every  afiion  oq  the 
cafe,  for  a  misfeafance,  the  proper  plea  is^ 
f^ot  Guilty, 

6.  In  keeping  bis  Fire^ 

An  adion   upon  the  cafe  heretofore  lay 

upon  the  general  cuftom  of  the  realm  againll 

the  mafter  of  an  houfe,   if  a  fire  kindled 

thpf^i    ponf\ime   the  bopfpi    or    goods   of 

I  another, 
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another.  1  Com.  Dig.  zij.  where  a  variety 
of  cafes  are  citedt  fhewmg  iy  and  againft 
whom,  the  aAion  would  lie^  which  I  omit^ 
for 

By  fiat.  6.  Ann  r.  31.  (made  perpetual  by 
10  Ann  c.  14.)  no  adlion  (hall  lieagainftany 
perfon^  in  whofe  houfe  or  chamber  any  fire 
accidentally  begins^  nor  any  recompence  be 
made  by  him  for  any  damage  occafioned 
thereby. 

It  lies  not  upon  the  cuftom  of  the  realm^ 
if  a  man  (hoot  a  gun  at  a  fowl,  and  thereby 
light  a  fire  which  burns  the  houfe  of  ano- 
ther. Semb.  Cro.  Eliz.  lo.  Yet  an  adtion 
upon  the  cafe  lies,  generally.  Cro.  El.  io« 
Vide  A&ion  upon  the  Cafe  for  Misfeafance. 
J^iv.  L  No.  4.  Aftion  upon  the  cafe,  Div. 
11.  No.  3. 


n.  A^ion  againfl  a  Common  Inn^keeper. 

1 .  When  it  lies. 

An  adtion  upon  the  cafe  lies  upon  the 
common  cuftom  of  the  realm  againfta  com- 
mon innkeeper,  if  the  goods  of  his  guefl  are 
ftolen  or  loft  by  the  negligence  of  him  or  his 
fervantfi.  A  man,  who  continues  for  a  week, 
or  more  in  term,  is  agueft.  Soldiers  quarter- 
ed there  for  14  days  are  guefts.  And  an  inn- 
keeper is  chargeable  for  deeds,  obligations, 
and  all  other  moveable  goods,  though  the 
gueft  hath  the  key  of  his  chamber  delivered 
to  bim»  and  does  not  (hut  the  door  of  his 
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chamber.  -Or»  if  the  ^ueft.  goes  to  view  tbo 
town  for  aoy  time.  Or,  goe5^out^  and  fays, 
that  he  will  return  at  night.  Or,  is  abfent 
for  two  or  three  days,  if  the  goods  are  bener 
£cial  to  the  innkeeper  in  the  mean  time;  as 
an  horfe,  &c.  So  it  lies,  though  the  gueft 
flays  for  a  week,  or  more.  So  it  lies,  though 
the  goods  are  put  by  the  innkeeper  out  of  his 
inn ;  as,  if  an  borfe  be  put  into  a  pafture, 
v^ithout  the  diredion  of  the  owner.  "Or,  by 
his  direction ,  and  there  loft  by  the  fault  of 
the  innkeeper  or  his  fervants,  who  leav^  the 
gate  open.  So,  it  lies  though  the  innkeeper  be 
oinonfane  memory,  and  the  gueft  knows  it. 
Or,  be  an  infant,  {cont.  \  Rol.  2./.  4j(.) 
Or,  abfent,  for  his  fervants  ought  to  have 
the  care  of  his  guefts  in  his  abfence.  Tho' 
the  abfence  be  by  adion  of  law. 

So  it  lies,  though  the  innkeeper  doth  not 
know  any  of  the  robbers. 

The  mailer  may  have  an  ^6C\on  for  gopds 
loft  at  an  inn,  where  his  fervant  was  a  gueft. 
So,  if  his  friend^  who  carries  money  for 
him,  be  the  gueft.  Semb.  Teh.  162.  i  Com. 
Dig.  228. 

I  conceive  there  is  not  any  occafion  to  run 
any  rifque,  by  fuing  in  the  owner's  nanie,  as 
I  apprehend,  the  friend  might  bring  the  ac* 
tion  in  his  own  name,  and  declare  as  of  the 
lofs  of  his  own  money,  as  he  had  a  fpecial 
property. 

If  a  common  carrier  be  robbed  in  an  inn, 
therein  he  is  a  gueft,  the  owner  (hall  have 
the  action.    Ter  two  J.  Dal,  o. 

The 
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The  obfervation  I  have  made  above,  will 
ipply,  ia  my  opinion^  to  this  cafe^  alfo. 

T6e  Declaration. 

'The  declaration  muft  fay,  that  the  defen- 
dant has  a  common  inn^  but  it  need  not  be  faid 
in  the  writ.  And  if  the  cnftom  be  alledged 
for  a  common  inn,  and  then  it  is  faid,  that 
the  plaint  iff  a<;^/x  a  guejl  in  the  defendant's  inn^ 
without  faying  common  inn,  it  is  fufiicient^ 
after  verdiA.  And  a  mif-recital  of  the  cuf- 
torn  does  not  hurt ;  for  it  is  the  comqjon  law« 
And  therefore,  if  the  plaintiff  alledge,  that 
the  defendant  ooght  to  keep  the  goods  of  his 
guefts,  and  of  all  other  fubjeSis  brouglit  into 
his  inn,  it  is  good ;  for  fufiicient  is  alledged 
to  maintain  his  action,     i  Com.  Dig.  228,  9. 

2.  When  it  does  not  lie. 

An  action  does  not  lie,  if  it  be  not  a  com« 
mon  inn :  As,  if  a  man  lofe  goods,  who 
lodges  at  a  private  houfe.  Or,  who  hath  a 
lodging  afligned  him,  by  the  chamberlain  of 
our  lord  the  king.  So,  it  does  not  lie,  if  a 
man  hire  a  chamber  in  an  inn  for  the  term  1 
for  he  is  a  leiTee.  So  it  lies  not,  if  a  man  be 
at  a  common  inn  as  a  friend,  or  aneighbour, 
not  as  a  gueft*  Or,  if  a  man  be  a  gueft,  but 
deliver  goods  to  the  innkeeper  upon  another 
account.  Or,  leave  goods  there,  and  is  ab« 
fent  for  two  or  three  days,  and  they  are  loft 
in  his  abfence,  when  the  innkeeper  had  not 
any  benefit  by  them  \n  his  abfence. 
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So,  it  does  net  lie,  if  the  goods  are  lofl 
without  any  fault  of  the  innkeeper;  as,  if 
the  gueft  order  bis  borfe  to  be  put  to  pafture, 
and  he  is  loft  there,  without  any  negleft  ia 
the  innkeeper.  If  the  gueft  be  robbed  by 
bis  own  fervant,  or  companion.  Or,  by  any 
orle,  whom  the  gueft  defires  may  be  lodged 
with  him.  Or,  if  the  innkeeper  is  defiroua 
of  locking  up  the  goods»  faying,  that  he  can- 
not otberwife  warrant  them,  and  the  gueft 
refufes. 

So,  if  the  innkeeper  fays,  that  his  houfe 
is  full,  and  the  gueft  offers  to  be  lodged 
among  the  other  guefts;  for  an  a&ion  lies  for 
the  refufal,  if  the  inn  be  not  full.  So,  if  the 
inn  be  broke  open  by  the  king's  enemies, 
I  Com.  Dtg^  229. 

Plea  in  this  ASfion^ 

To  this  adioq  the  defendant  (ball  plead^ 
Not  Guilty. 

Though  he  has  matter  of  excafe:  A^i  that 
|)is  inn  was  full,  ^c.     i  And.  29% 

^.  When  an  Innkeeper  Jhall  detain  qn  Hwfe 

J  or  his  eating. 

If  an  horfe  be  fent  to  a  common  inn  by  a 
gueft,  the  innkeeper  may  detain  him,  until 
•he  is  paid  for  his  eating,  by  the  cuftom  of 
London ;  and  he  hath  the  horfe  as  a  diftrefs 
until  payment.  So,  by  the  common  cuftom 
pf  the  realm.  So,  if  an  horfe  be  fent  to  a 
(rpmmon  inn  by  the  owner.      Or,   if  the 
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owner  agree,  that  the  innkeeper  (hall  detain 
him  until  he  is  paid.  So,  if  an  horfe  be  fent 
to  a  common  inn  by  a  (Iranger.  ^  {Per  Dod. 
but  three  J.  Semb.  cont.  i  Rol.  449.)  And 
though  the  owner  direft  that  his  horfe  fhall 
have  no  more  food,  he  (hall  pay  for  it  after- 
wards, otherwife  the  innkeeper  will  lofe  the 
horfe,  which  is  his  fecurity.     1  Com.  Dig. 

;s29,  30. 

If  the  horfe  is  once  out,  he  cannot  detain 
him  for  what  was  due  before,  on  his  coming 
in  again.  Stra.  556,  An  innkeeper  cannot 
fell  the  gueft's  horfe,  for  keeping,  except  ia 
J^ondon.    Ibid. 

^.  Ifthecuftom  of  Tori,  is  not,  in  this 
refped,  fimilar  to  that  of  London  ? 

I  ought  to  obferve  here,  that  doubts  liave 
arifen  with  refpedt  to  ftage  horfes,  that  put 
up  regularly,  at  certain  intervals,  at  an  inn^ 
whether  an  innkeeper  might  not  detain  them 
for  what  was  due  before,  he,  when  he  let 
them  depart,  depending  on  their  return :  So, 
as  to  dyers,  dying  cloths  conflantly  for  mer- 
chants, faAors,  &c.  and  of  courfe  depending 
upon  other  cloths  coming  in,  upon  which 
they  fuppofed  they  would  have  a  lien,  for 
what  was  due  before,  however^  I  fubmit  to 
the  learned,  whether  the  former  doArine  i; 
Dot  the  law  of  the  land  ? 
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///.  ASiion  againjl  a  common.^  Carrier. 

I .  When  it  lies.  .    .   \ 

An  aAIon  upon  the  cafe  lies  againfl:  a  com* 
mon  carrier,  who  carries  goods  for  hire,  if 
the  goods  mif-carry.  So,  againft  a  common 
hoy-man.  So»  againft  a  mailer  of  a  (hip  for 
goods,  which  he  carries ;  for  he  hath  hire^ 
^ough  he  be  paid  by  the  owner,  and  the 
owner  is  paid  by  the  merchant.  So,  againfl: 
a  ftage  coach- man  for  goods,  which  he  car- 
ries for  hire.  So,  againft  the  part-owners  of 
a  (hip,  as  well  as  again(^.  the  mailer.  But  all 
the  part-Qwners  ought  to  be  joined.  Though 
the  plaintiEF  did  not  know,  that  there  were 
more  owners  than  the  defendants  i  for  if  he 
takes  notice  of  any,  he  ought  to  take  notice 
of  all.     Re/olved.     3  Lev.  259*     Sbo.  29. 

But,  if  the  defendants  who  are  fued,  do 
not  plead  in  abatement,  that  there  are  other 
perfons,  who  ought  to  be  joined,  and  who  are 
not  named,  but  plead  non  ajfumpjit^  the  plain* 
tiff  will  be  intitled  to  recover. 

This  adlion  lies  againft  the  executor  or  ad* 
miniflrator  of  a  carrier;  for  it  is  founded 
upon  thecontradl^  Audit  lies,  though  there 
was  no  averment  for  a  price  certain  i  for  a 
common  carrier  may  have  a  quantum  meruit. 

it  lies^  though  the  carrier,  hoy-man,  maf* 
ter,  Gfr.  hath  the  ufual  number  of  fervants 
to  take  care  of  the  goods.  Though  the  owner 
he  prefent  with  the  goods  :  As,  if  the  owner 
goes  in  a  (lage-coach  i  if  the  coach- man  hath 
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a  diftinft  price  for  the  goods.  Fer  Holt  at 
CuiUball.     I  Salk.  282. 

So,  I  cctnccivc  where  the  owners  of  the 
coach  engage  to  take  a  paiTenger,  and  goods, 
not  exceeding  fo  much  in  weight,  for  one 
ipecific  fum. 

This  adion  lies,  though  the  owner  after 
the  delivery  of  the  goods  to  the  hoy-man, 
goes  in  the  fame  veflel,  and  there  afks  ano- 
ther to  hold  them  in  the  vefTel ;  if  the  hoy* 
man  be  not  difcharged.  Otherwife,  if  the 
owner  goes  in  the  coach,  &c.  though  the 
goods  were  delivered  to  the  fervant,  and  he 
gave  him  a  gratuity.  1  Salk.  282.  i  Com. 
Dig.  230. 

Thefe  kind  of  cafes  muft  in  general,  de- 
pend upon  their  particular  circumftances. 

This  muft  mean,  where  the  coach-man  is 
fiot  paid  for  the  carriage  of  the  goods,  in  any 
manner,  in  which  cafe,  the  goods  are,  by  im* 
plication  of  law,  under  the  care  of  the  owner, 
not  of  the  coach -man. 

This  adion  lies,  thdugh  the  carrier  be 
robbed.  Becaufe  he  hath  hire.  It  lies,  aU 
though  ht  had  a  fufficient  number  of  fervants 
to  condud  the  ^vaggon,  or  (hip,  but  they 
are  vanqui(hed  by  force. 

So,  though  a  fbrry-man,  not  knowing  the 

value  of  the  goods,  in  a  tempeft  throws  them 

into  the  fea.     i  Com.  Dig.  230.  cites,  Re^ 

folved^  Al.  93.     Cont.  Rejotvedz  Bulfi.  280. 

I  Rol.  79. 

I  muft  confefs,  with  fubmiiHon  to  fo  high 
an  authority  as  Lord  Cb.  Bar.  Comyns^  I 
think  the  contra  refolution  right ;  for,  furely, 

the 
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the  life  of  man  is  much  more  valuable,  thafl 
the  moft  precious  goods;  it  muft  be  juftifi* 
able,  in  the  eye  of  reafon,  and  belides,  it  is 
the  a<St  of  God,  againft  which  the  law  can 
never  prefume,  that  man  will  prefumptu- 
oufly  undertake. 

According  to  Halt,  the  mafter  of  a  fhip 
fhall  not  be  charged,  if  he  be  robbed  upon 
the  high  fea.  i  Com.  Dig.  230.  This,  I 
conceive,  muft  mean  by  pirates,  u  e.  by  a 
fuperior  force,  the  ihip  being  manned,  &r. 
in  the  ufual  manner,  and  the  robbery  coming 
within  the  common  exception  of  the  perils 
of  the  fea. 

The  mafter  of  a  (hip  ihall  not  be  charged, 
if  he  throws  out  goods  in  a  temped,  for  th« 
fafety  of  the  (hip,  and  the  lives  of  thofe  on 
board,     i  Com.  Dig.  230.  cites  2  Bulji.  280. 

But  this  adtion  lies,  though  the  carrier  did 
not  know  what  the  goods  were.  And,  if  the 
carrier  demand  what  the  goodfi  are,  and  is 
anfwercd,  yiVif/,  orfuch  like  goods ^  when  it  is 
money.  Otherwire,  if  the  carrier  declares, 
that  he  will  hot  anfwer,  if  they  are  other 
goods  than  fuch.  And,  if  the  carrier  be 
mif-informed  of  the  value,  or  quality  of  the 
goods,  this  may  be  in  mitigation  of  damages. 
I  Com.  Dig.  230,  I- 

I  think  where  a  carrier,  by  advertifements^ 
hand  bills,  &c.  makes  it  publickly  known, 
that  for  the  carriage  of  money,  plate,  jewels, 
&-C.  he  will  have  a  much  larger  price,  than 
for  other  goods  of  equal  bulk,  and  weight, 
and  a  perlon  fends  any  of  thofe  articles  to  be 
carried,  not  as  fuch,  but  as  common  articles, 

to 
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t6  be  carried  for  common  price^  if  they  are 
loft,  the  owner  ought  not  to  recover  any 
thing,  for  he  has  been  guilty  of  a  grofs  frauds 
and  put  the  defendant  off  his  guard. 

If  a  perfon  deliver  goods  to  be  carried  to 
the  fervant  of  a  ftage-coach,  above  the  ufual 
weight  in  fuch  ftage,  without  an  agreement 
to  pay  for  them,  the  mafter  /hall  not  be 
charged  if  they  are  loft.  Per  Holt,  Skin.  625* 
So,  if  money  is  delivered  in  a  bag  to  a  carrier 
for  200/.  and  carriage  is  paid  only  for  (b 
much,  the  carrier  being  robbed,  (hall  not  an- 
fwcr  for  more.     R.  Cartb.  486. 

The  mafter  of  an  hoy  (hall  not  be  charge- 
able for  goods  loft  or  damaged  by  a  tempeft<» 
Semh.  Stra.  128. 

A  carrier  is  anfwerable  for  money  in  a  box» 
though  not  delivered  to  him  as  fuch ;  unle(^ 
he  aflcs,  and  the  other  denies,  or  unlefs  he 
accepts  conditionally,  if  there  be  no  money* 
Stra.  145. 

Vtdf  ante,  my  obfervations. 

If  a  man  fend  his  fervant  with  his  goods, 
who  locks  them  up  in  the  lighter,  the  light- 
erman is  not  liable,  for  the  goods  were  not 
in  his  po(re(&on.     Stra.  690. 

When  an  adlion  lies  againft  him,  who 
undertakes  to  carry.  Vide  ASion  upon  the  Cafe 
for  misfeafance.     Div.  I.  No.  3. 

2.  Declaration. 

The  declaration  muft  be  upon  the  cuftom 
gf  the  realm.     And  muft  exprefs  the  goods 

with 
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iD^ith  the  fame  certainty^  as  in  trwer.    i  Cam^ 
Dig.  2^1. 

But  you  may^  in  general,  declare  in  ajfump^ 
Jit.     As  to  exprefling  the  goods  with  cer- 
tainty, you  may  in  the  declaration  infert  any 
quantity  and  fpecies  of  goods  you  pleafe^  and 
prove  what  you  can» 

To  this  aAion  the  defendant  may  plead^ 
Not  guilty.  But  antiently,  the  defendant  an* 
fwered  to  the  negleA  particularly,  i  Com. 
Dig.  231. 

If  the  adtion  is  founded  upon  the  cuftom 
of  the  realm.  Not  guilty^  is  the  proper  plea. 

If  founded  upon  an  undertaking,  non  af^ 

fumpjit^  is  the  proper  plea»     In  either  cafe, 

if  defendant  can  anfwer  the  charge,  he  may 

give  his  merits  in  evidence,  under  the  general 

liTue. 

It  is  faid,  that  to  an  adion  founded  on  the 
cuftom  of  the  realm,  he  may  plead,  non  af* 
Jumpjit.     Stra.  574. 

It  may  be  fo,  becaufe,  if  he  was  full,  and 
could  not,  and  confequently  refufed  to  carry, 
he  may  well  fay,  he  did  not  undertake  to  car- 
ry, and  if  he  did  not  accept  to  carry,  he  did 
not  undertake,  and  if  he  did  not  undertake, 
cxprefsly  or  tacitly,  he  is  not  liable  5  how- 
ever, at  all  events.  Not  guilty  is  the  bcft  plea, 
to  an  action  founded  on  the  cuftom. 


ACTION 
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ACTION   UPON  THE  CASE   FOR   A 

NUSANCE, 

/.  When  it  lies. 

An  aftion  upon  the  cafe  lies  for  a  nufancc 
to  the  habitation,  or  eftate  of  another :  As, 
if  a  man  build  an  houfe  hanging  over  the 
houfe  of  another,  whereby  the  rain  falls  up- 
on it.  If  a  man  dig  a  pit  in  his  land^  fo 
near  that  my  land  falls  into  the  pit.  So,  if 
he  Aop  the  antient  lights  of  another's  houfe. 
So,  if  a  man  build  a  new  houfe,  and  after- 
wards grant  the  adjacent  foil,  and  the  gran- 
tee by  an  edifice  upon  it,  ftop  the  lights  of 
the  other  houfe ;  though  it  was  not  an  an- 
tient houie.  And,  if  by  throwing  logs,  Gf^. 
he  ftop  the  lights  of  the  other  houfe. 

So,  a  cuftom,  tHat  one  may  build  upon  a 
new  foundation  to  the  obftruftion  of  antient 
lights,  is  void. 

So,  if  a  man  ereft  any  thing  ofFenfive,  fo 
near  the  houfe  of  another,  that  it  becomes 
ufelefs  thereby  :  As,  a  fwine-fty,  or  a  lime- 
kiln, or  a  dye-houfc,  or  a  tailow-furnace. 
But,  if  he  be  a  chandler,  ^oeret  i  RoL 
88.  /.  48,     2  Rol.  139.  /.  2. 

Or,  a  privy,  or  brcw-houfc.  Or,  a  tan-fatt. 
Or,  a  fmelting-houfe.     Or,  a  fmith's-forge. 

So,  if  a  man  ereft  a  wafli-houfe,  ftable, 
^c.  and  put  filth  in  it  to  the  annoyance  of  a 
garden. 

So,  if  a  parfon  permit  the  tithes  to  con- 
tinue upon  the  foil ;  whereby  the  grafs  there 
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is  corrupted.     Or,  a  vendee  of  hay  after  the 
time  agreed  for  carrying  it  away. 

So,  if  a  leflee  over-charge  his  room  with 
weight,  whereby  it  falls  upon  the.  cellar 
beneath;  an  adlion  upon  the  cafe  lies  againft 
him. 

So  an  aflion  upon  the  cafe  lies,  if  a  man 
cred  a  mill  fo  near  to  my  antient  mill,  that 
the  water  to  my  mill, is  diverted,  orobftruft- 
cd.  So,  if  there  be  a  new  mill  upon  a 
ftrcam,  that  was  not  ufcd  to  be  diverted. 
So,  if  part  only  of  the  ftream  is  diverted. 
So,  if  he  flop  a  water-courfe,  whereby  land 
is  overflowed. 

So,  if  one  ereft  a  ferry,  fo  near  to  my 
antient  ferry,  that  it  is  a  prejudice  to  me. 
So,  if  without  warrant  he  credl  a  market, 
to  the  prejudice  of  another  market.  So,  if 
he  hath  a  patent  for  a  fair  or  market  in  the 
next  town  to  my  fair  or  market,  and  upon 
the  fame  day.  So,  if  it  be  upon  another 
day,  and  at  feven  miles  diftance,  being  with- 
out warrant,  and  found  to  my  prejudice ; 
though  no  prejudice  appears.  R.  after  ver- 
difr.     2  SarjJ.    172.       1    Lev.    296.     Ray* 

J95- 

So,  if  water  was  ufed  to  run  to  a  well,  and 

from  thence  to   his   houfe,  and   one  diverts 

the  ftream  from  coming  to  thevwell. 

If  the  foil,  over  which  another  hath  a 
way,  be  ploughed  by  the  tenant  of  the  land, 
it  is  a  nulancc.      1  Com.  Dig.  231,  2. 

If  a  man  fixes  a  fpout  to  his  own  houfe, 

from  whence  the  rain  falls  into  the  yard  of 
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another,   and   hurts  the  foundation   of  his 
buildings.     Fort.  212. 

It  is  a  rule  founded  in  cqaity,  and  was  a 
maxim  of  the  antient  Roman  law. 


//.  By  Wbom^  or  againjl  Whom  it  lies. 

If  the  nufancc  is  to  the  damage  of  the  in- 
heritance, he  in  revcrfion  (hall  have  an  ac- 
tion for  it.  And  likewifc  the  tenant  in  pof- 
fcffion,  for  the  damage  to  his  poffeflion.  So, 
for  a  nufance  in  the  life  of  a  teftator  continu- 
ed afterwards,  the  devifee  (hall  have  an  ac- 
tion. 

An  action  upon  the  cafe  lies  for  a  nufance 
to  the  freehold,  though  the  plaintiff  might 
have  an  a(fife,  or  quod  permittat.  An  atlion 
upon  the  cafe  lies  againfl:  him,  who  ereds 
the  nufance.  So,  againft  him  who  con- 
tinues a  nufance,  ereded  by  another  :  As, 
if -^.  divert  water  by  a  pipe  and  cock  to  his 
houfe;  an  adtion  lies  againft  his  wife  after 
his  death,  if  (he  lives  in  the  houfe,  and  ufcs 
the  water  j  for  every  turning  of  the  cock  is  a 
new  nufance. 

So,  if  a  man  eredl  an  houfe,  or  mill,  to 
the  nufance  of  another ;  every  occupier  after- 
wards is  fubjedt  to  an  adtion  for  the  nufance. 
So,  if  a  man  recover  againft  A.  for  the  erec- 
tion of  a  nufance,  he  may  afterwards  main- 
tain an  adion  againft  him  for  the  continuance, 
though  he  hath  made  a  leafc  of  it  to  another. 
Or,  may  have  it  againft  the  lefTcc  of  ^^  for 
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the   continuance,  at  his  eledion.    *  I  Com. 
Dig.  232,  3. 


IIL  When  it  does  not  lie. 

An  adion  upon  the  cafe  does  not  lie  upon 
a  thing  done  to  the  inconvenience  of  another: 
As,  if  a  man  crcft  a  mill  near  to  the  mill  of 
another  j  whereby  the  other  lofcs  part  of 
his  profit.  I  Rol.  107.  /.  20.  11  H.  4.  47.  b. 
Where  the  former  mill  hath  not  been  crcdcd 
from  time  immemorial,  j  Leo.  273.  If  a 
man  fet  up  a  fchool  fo  near  my  ftudy,  who 
am  of  the  profcflion  of  the  law,  that  the  noife 
interrupts  my  ftudics.  If  a  fchool-mafter 
fet  up  a  fchool  rear  to  the  fchool  of  another. 
If  a  man  build  an  houfe,  whereby  my  pro- 
fpeft  is  interrupted.  If  a  man  convert  land 
to  pafture,  where  none  but  A.  had  paflure 
before;  whereby-^,  is  prejudiced.     Sedqu? 

If  a  foreigner  ufe  a  trade  within  a  borough, 
to  the  prejudice  of  a  freeman,  unlefs  he  is 
rcftraincd  by  cuftom,  or  a  by-law. 

So, 'it  dees  not  lie  for  a  reafonable  ufe  of 
my  right,  though  it  be  to  the  annoyance  of 
another :  As,  if  a  butcher,  brewer,  &c. 
ufe  his  trade  in  a  convenient  place,  though 
it  be  to  the  annoyance  of  his  neighbour. 

If  a  man  build  an  houfe,  and  make  cellars 
in  his  foil,  whereby  an  houfe  newly  built 
upon  adjoining  foil,  falls  down.  R.  1  Sid. 
167.  R.  2  Ro/.  565-  /.  5. 

It  is  to  be  prelumcd  that  in  this  cafe,  th« 
defendant  was  not  guilty  of  any  wilful  mis« 

feafance^ 
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fcafance,  or  of  negligence,  and  only  ufed  hi8 
own  foil  in  a  proper  manner,  and  that  the 
fird  builder  was  in  fault,  in  building  too 
near  the  foil  of  the  other,  without  attending 
to  the  contingency,  that  a  cellar  might  be 
afterwards  dug  in  the  adjoining  foil,  for 
certainly  the  law  will  not  permit  the  owner 
of  land  adjoining  to  mine,  fo  to  build,  as  to 
prevent  me  from  the  proper  ufe  and  enjoy- 
ment of  mine. 

This  a(ftion  does  not  lie,  if  a  man  by  build- 
ing ftop  lights  newly  made  in  the  houfe  of 
another,  i  Sid.  167.  i  Lev.  122.  1  Fent» 
237.  239.  Though  the  lights  have  con- 
tinued for  thirty  or  forty  years.  R.  Cro. 
E/iz.  1 18. 

The  obfervations  above  apply  in  this  cafe. 
But,  if  the  lights  are  antient,  /.  e.  from  time 
immemorial,  we  have  already  fcen,  they 
muft  not  be  obftrucfted,  and  the  reafon  fceiis 
to  be,  that  the  owners  of  the  adjoining  land, 
have  by  fo  long  a  filenc^,  given  a  tacit  con- 
fent,  and  the  owner  of  the  building  feems 
to  have  acquired  a  kind  of  prefcripiive  right, 
to  prevent  building  near  enough  to  obllrudt 
the  lights. 

This  adion  doth  not  lie,  if  a  man  make  a 
ditch  in  his  wafte,  which  lies  near  the  high- 
way, within  36  feet  of  the  highway,  into 
which  the  horfe  of  another  falls ;  for  the 
ditch  in  his  own  foil  was  no  wrong  to  the 
other,  but  it  was  his  fault,  that  his  horfe 
efcaped  into  the  wafte. 

U  3  So, 
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So,  if  a  man  in  London  credl  upon  an  an- 
tient  foundation  an  edifice,  which  obflruds 
the  antient  lights  of  the  adjoining  houfe. 

So,  if  a  man  ufe  water  in  his  own  land 
out  of  a  water-courfe  running  through  hiff 
land  to  the  pond  of  B.  whereby  B.'s  pond  is 
not  fo  full  5  if  he  do  not  divert  the  water- 
courfe. 

So,  an  adtion  upon  the  cafe  does  not  lie, 
if  the  defendant  prevents  an  exccfs  in  the 
plaintiff's  ufing  his  right:  As,  if -^.  had 
lights  in  an  antient  houfe,  and  he  re-builds 
his  houfe,  and  makes  lights  in  other  places, 
and  larger,  to  the  inconvenience  of  the  de- 
fendant. Sed  qu? 

So,  an  adtion  upon  the  cafe  does  not  lie 
for  a  common  nufance,  without  a  fpecial 
damage :  As,  if  a  man  make  a  ditch  in  an 
highway,  whereby  A.  cannot  ufe  it.  If  a 
man  ftop  a  common  ferry.  Vide  ASlion  upon 
the  Cafe  for  negligence.     Div.  I.  No.  3. 

Otherwife,  if  there  be  a  fpecial  damage : 
As,  if  a  man  make  a  ditch  in  the  highway, 
and  my  horfe  falls  into  it.  Or,  if  my  fcr- 
vant  falls  in,  and  maims  himfelf,  whereby 
I  lofe  his  fervice.  So,  if  by  logs  in  the 
highway,  my  horfe  falls  with  me.  If  by 
flopping  the  highway,  a  man  is  conftrained 
to  ufe  a  longer  and  more  difficult  way.  Or, 
if  by  flopping  the  way,  the  fale  of  his 
coals  is  hindered  in  an  adjacent  colliery., 
[i  L.  Ray.  486,  &c.]  A  fortiori^  if  by  the 
obflruftionof  the  fale,  his.  coals  arc  damnified. 
Ibid. 

Yet 
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Yet  the  fpecial  damage  mufl:  be  dlrefl",  not 
confcquential ;  and  therefore  it  is  not  fuf- 
ficient  to  fay,  that  he  was  flayed  for  a  little 
time,  whereby  his  affairs  were  neglected. 
1  Co7n.  Dig.  233,4. 


IF.  What  Remedy  for  a  Nufance. 
I .  Affize^  or  ABion  upon  the  Cafe. 

• 

For  a  nufance  to  a  freehold  the  plaintiff 
may  have  an  affife,  or  an  adion  upon  the 
cafe,  at  his  cledion.  Fide  ante^  Div.  11. 
But  if  the  nufance  confifts  in  nonfeafance,  he 
fliall  not  have  an  aflife.  Or,  if  it  be  done  to 
a  leflee  for  years. 

If  the  nufance  be  continued,  an  adion  lies 
againd  the  heir,  or  alienee  of  him,  who  erert- 
cd  it ;  for  the  continuance  is  a  new  nufance. 
Fide  ante^  Div.  11.     i  Com.  Dig.  234. 

2.  S^uod permiitat. 

So  a  man  may  have  a  quod permittat  ^ig^xn^ 
him,  who  eredls  the  nufance,  to  remove  it. 
Or,  againft  his  heir,  or  alienee.  Whether 
the  ercdion  be  by  the  tenant  himfelf,  or  a 
ijtranger.     1  Com.  Dig.  234. 


3.  Indicime!:t. 

So  an  indidment  lies  for  a  common  nufance. 
After  aeon  vid:lon,  if  the  defendant  will  not  re- 

U  4  move 
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move  It  at  his  charge,  a  writ  goes  to  the  (he- 
riff  to  remove  it.     i  Com.  Dig.  235. 

4.  Prohibition  for  Removal. 

So  a  writ  iiTues  to  remove  a  nufance  in 
vicis^  et  venellis  villa.  So  an  inhibition 
may  be  granted  to  remove  a  ft  age  for  rope- 
dancing,  a  bowling-alley,  &c.  where  it  be* 
comes  a  nufance.  So,  for  ercfling  a  play- 
houfe,  where  it  will  be  a  nufance.  So,  a 
man  may  enter  to  abate  a  private  nufance: 
as,  if  a  houfe  hangs  over,  he  may  enter,  and 
throw  down  the  part  hanging  over.  If  a 
nufance  be  done  to  my  mil),  land,  (ifr.  I  may 
remove  it.  So,  if  it  be  a  common  nufance  ; 
as,  a  gate  ereded  a  crofs  an  highway,!any  one 
may  throw  it  down.  And  a  man  may  enter 
into  the  foil  of  another,  when  it  is  neceflary, 
to  remove  a  nufance.  And  may  juftify  the 
cutting  down  of  a  gate,  &f.  which  is  a  nu- 
fance {Cro.  Car.  185.  Jon.  221.)  Vide  Salk. 
458. 

But  certainly,  unufual  violence,  or  wilful 
negledt,  can't  be  juftified. 

A  man  may  remove  a  houfe,  that  is  a 
nufance  without  rcqueft.     5  Co.  loi.  a. 

But  this  fccms  Jummum  jus^  and  what  I 
(hould  never  recommend,  for,  fuppofing  any 
thing  wrong  done^  and  an  adtion  brought  for 
that,  in  fuch  cafe,  a  jury  would  probably  be 
inclined  to  give,  and  I  think  would  be  judi* 
ficd  in  giving  large  damages. 

A  man  may  remove  a  houfe,  that  is  a  nu- 
fance, before  any  damage  happens.     But  he 

cannot 
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cannot  remove,  before  it  becomes  a  nufance, 
or  a  nufance  is  eredted  :  as,  he  cannot  re- 
move fcafFolds^  &c.  for  crefting  a  building, 
which  will  be  a  nufance  when  finiihed.  Nor, 
the  foundation  of  a  building,  which  will  flop 
his  lights,  when  erefted.     3  Bulji.  196. 

But  in  this  cafe,  1  would  advife  notice  in 
writing  to  be  given  to  the  perfon  building, 
not  to  proceed,  and  that  if  he  does,  and  the 
lights  (hould  be  obftruded,  that  the  build- 
ing (hall  be  pulled  down  ;  otherwife,  if  I 
fuffer  the  building  to  proceed,  until  com- 
pleted, without  objedion,  I  do  not  know 
that  I  fliall  then  have  any  right  to  pull  the 
building  down.  So,  if  a  man  ereds  part  of 
his  building,  upon  my  land,,  and  completes 
it,  I  knowing  thereof,  and  not  obje<fling,  the 
law  will  not  permit  me,  afterwards  to  pull 
it  down,  I  having  tacitly  confented :  and  fo 
it  hath  been  determined  by  Lord  Mansfield 
at  Nifi  PriuSf  and  the  determination  pafled, 
without  objedlion. 

The  parry  removing  a  nufance,  cannot  af- 
ter removal,  deftroy  the  materials.  Nor,  cut 
down,  or  do  any  damage,  after  the  nufance  is 
abated,  or  in  the  abatement,  unlels  neceffary. 
I  Com.  Dig.  235. 

V.  The  Proceeding  in   an  ASlion   upon   the 

Cafe  J  or  a  Nufance. 

I .  The  Declaration. 

In  an  a<5tion  upon  the  cafe  for  a  nufance, 
the  plaintiff  mufl  ihew  himfelf  intitled  to  the 

thin 
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thirg,  to  which  the  nufance  was  done,  at  the 
time  of  the  nufance  :  as,  in  an  adlion  upon 
the  cafe  for  diverting  his  water-courfc  to  his 
mill,  he  mufl  (hew  that  he  was  feifed  of  the 
mill  at  the  time.  So  he  ought  to  (hew,  that 
the  diveriion  was  a  prejudice  to  his  milt.  If 
the  declaration  (hews  a  continuing  nufance,  it 
is  not  material,  tho'  the  firft  nufance  was  be- 
fore the  plaintiff  was  intitled. 

If  the  plaintiff  alledge,  that  his  father  was 
feifed,  and  died  feifed,  and  a  defcent  to  him- 
felf,  by  virtue  whereof  he  was  feifed^  with- 
out faying,  that  he  entered ;  for  a  feifin  in 
law  is  fufHcient  in  this  adion. 

So,  if  the  plaintiff  alledge,  that  his  houfc, 
mill,  &c.  was  an  antient  houfe,  &c.  without 
prefcribing  for  it.  Or,  that  it  was  a6  anti* 
quo  ereSlum  ;  for  that  is  tantamount. 

So,  in  an  adion  for  a  nufance,  if  the  plain* 
tiff  alledge,  that  he  ^z%  pofjejfed  of  fuch  an 
houfe,  ^c.  in  which  he  ought  to  have  fo 
many  lights,  G?r.  without  more,  it  is  fuffi- 
cient.  So  a  declaration  for  (lopping  of  lights 
is  fuHicient,  tho'  it  do  not  fay  an  antient  mef- 
Juage. 

So  a  declaration  for  diverting  a  water- 
courfe,  which  was  ufed  to  run  to  a  well,  and 
from  thence  to  his  houfe,  is  fufficient;  tho' 
it  do  not  fay,  from  what  place  it  ran  to  the 
well.  R.  after  after  verdid;  for  it  ought  to 
be  proved,      i  Com.  Dig.  235,6. 

If  the  declaration  fays,  that  defendant  ma- 
licioufly  continued  and  caufed  to  run  a  water- 
courfe  near  plaintiffs  foundation,  and  did  not 
repair  the  pipes,  whereby  he  was  damaged, 

it 
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It  IS  well  ;  tho'  it  does  not  fay  that  the  pipes 
were  his^  or  that  he  laid  them  there,  or  was 
obliged  to  repair  j  and  tho*  plaintifFdoes  not 
fet  out  a  title,  but  only  fays  he  was  lawfully 
poflefled,     2  L.  Ray.  i^tk. 


2*  The  Plea,  &c. 

To  an  action  upon  the  cafe  for  a  nufanc« 
in  over- hanging  his  houfe,  &c.  the  defend- 
ant generally  (hall  plead,  not  guilty.  To  a 
nufance  in  flopping  his  lights,  he  may  fay^ 
not  guilty.  Or,  that  by  the  cuftom  of  Lon^ 
don^  a  man  may  build  upon  an  antient  foun« 
dation  againfl:  the  lights  of  another.  To 
which,  the  plaintiff  by  replication  may  deny 
the  cudom,  which  fhall  be  tried  by  the 
mouth  of  the  recorder. 

If  the  verdidl  finds  generally,  that  the 
houfe  is  not  ere<5ted  upon  the  antient  founda* 
tion,  the  whole  fhall  be  abated,  tho'  it  ex- 
ceeds only  a  foot.     Mo.  SbS.Sed  qu.  de  hoc^? 

To  an  adion  upon  rhe  cafe,  for  a  nufance, 
the  defendant  cannot  plead,  that  being  a 
blackfmith,  he  came  to  the  houfe  wherein  he 
dwells,  by  the  advice  of  the  plaintiff  himfelf, 
and  thereereftcd  a  forge  for  his  trade,  1  Com. 
J^^g*  236.     Lut.  70,71. 

Plea  that  the  defendant  did  remove  the  nu-- 
fancc,  is  ill.     Fort.  333. 


ACTION 
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ACTION   UPON    THE    CASE  UPON 

TROVER. 

/.  When  it  lies. 

trover  W^s  by  him,  wha  hath  a  property 
in  goods  and  chattels^  which  come  to  the  pof- 
feflion  of  another,  and  are  by  him  converted 
to  his  own  ufe.  If  A.  put  his  goods  in  £/s 
barn  by  his  confent,  and  hath  the  key  in  his 
cuftody,  A.  may  have /rov^r,  if  any  one  con- 
Verts  them  ;  for  the  poflcffion  and  property 
are  in  him.     i  Com.  Dig.  237. 

In  the  lad  cafe,  I  conceive  if  B.  had  had 
the  key,  it  would  not  have  varied  the  cafci 
property  being  fufficient  to  maintain  the  ac* 
tion.     Vide  pojt.  Div.  If. 

Adlual  converfion  is  not  necefTary  to  main* 
tain  this  aftion.     Vide  pojl.  Div.  V. 

II.  By  whom. 

Every  one  who  hath  a  property  in  the 
goods  converted,  may  have  trover  for  them. 
If  a  fervant  purchafc  goods  for  his  mafter, 
which  are  afterwards  converted  by  another, 
trover  lies  by  the  mafter  ;  for  by  the  poflcf- 
fion of  the  fervant  the  property  is  vefted  in 
the  mafter.  If  an  apprentice  earn  any  thing, 
«s  tickets  for  fca-wages,  trover  lies  by  the 
mafter.  And  if  he  bean  apprentice  in  fadt, 
it  is  fufficient;  for,  bow  apprentice  is  not 
material. 

This 
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This  adion  may  be  maintained,  tho'  a 
man  hath  only  a  fpecial  property  :  as,  a  com* 
mon-carrier,  who  lofes  goods  delivered  to 
him  to  be  carried.  A  (hcrifF,  for  goods  le- 
vied upon  z  fieri  facias ^  which  are  taken  out 
of  his  pofleffion  before  fale.  Commiflioners 
of  bankrupt,  for  goods  of  the  bankrupt 
taken  out  of  their  poiTeflion. 

So,  if  a  bill  of  exchange  payable  to  A.  or 
order ^  be  indorfed  with  the  name  oi  A.  but 
no  aflignment  written,  and  afterwards  found 
by  jB.  trover  lies  againft  him  by  A.  for  by 
the  writing  of  his  name  the  property  of  the 
bill  was  not  transferred* 

It  is  not  neceflary,  that  the  plaintiff  ever 
had  the  poflcffion  ;  for  trover  li^s  by  an 
executor  for  the  goods  of  his  teftator,  tho* 
they  never  were  in  his  adtual  poflcflion.  So, 
if  by  agreement  goods  bailed  to  A.  by  B. 
ought  to  be  bailed  over  to  C«  in  fatisfadtion 
of  a  debt  due  from  JB.  to  C.  which  A. 
afterwards  converts  to  his  o^vn  ufe,  C.  may 
have  trover  againft  him,  though  he  never 
had  the  poflcflion.  So  trover  lies  againft  tlie 
bailee  of  goods,  by  him  to  whofc  ufe  the 
bailment  was. 

So  trover  lies  for  an  eftray,  before  an  ac- 
tual feizure.  And  for  fo  many  angels  upon 
a  wager,  againft  him  who  held  the  ftakes« 
Cro.  El.  870. 

Sed  qu.  if  trover  proper  ?  Vide  Cro.  El. 
638.  661.  746.  As  money  ought  to  be  in  a 
bag,  cheft,  (Sc.  to  maintain  trover. 

An  adtion  for  money  had  and  received  to 
the  plaintiff^s  ufe  might  be  maintained^  with- 
out 
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ont  a  doubt^  confequcntl^  is  much  more 
eligible. 

'Jnrver  lies  by  aleflbr  for  timber  cut  down 
bj  the  leflee,  tho'  it  was  carried  away  before 
ieifure.     i  Com.  Dig.  237. 

Trover  lies  by  the  finder  of  a  jewel.  Stra. 
306.  If  a  man  obtains  a  bank-note,  of  which 
another  was  robbed  for  a  fair  confideration, 
and  a  clerk  of  the  bank  detains  it,  he  may 
bring  trover,  i  Burr.  452.  In  this  cafe 
the  plaintiff  had  not  any  notice  of  the  bill 
having  been  Aolen. 


///.  For  what  Goods. 

I'rover  lies  for  monies  numbered  in  a 
chcft,  tho'  not  locked  or  fealed.  So,  for 
monies  numbred  out  of  a  bag  ;  for  the  thing 
itfelf  is  not  recovered,  but  damages  for  it. 
So  it  lies  for  a  bond  ^;  ahd  it  is  not  ne«- 
ceflary  to  (hew  the  date  ;  for  it  is  loft.  So, 
for  letters  patent.  So,  for  the  goods  and 
chattels  following,  that  is  to  fay,  one  writ- 
ing obligatory,  one  warrant,  Gfr.  Semb.  4 
Mod.  156. 

I  conceive  in  the  laft  cafe,  the  defcription 
is  not  fufiicicntly  certain,  and  that  the  par- 
kin a  cafe  tried  fomc  years  before  the  pablication  ofComjns*s 
Digept  by  a  Mr.  Jenkinfon,  an  attorney  of  Hoxton  JfuarCf 
which  was  trcver  for  a  bond,  the  plain  tiff  was  nonfuited,  the 
judge  holding  that  the  adion  fliould  have  been  in  detitiue.  fiuc 
there  are  many  cafes  that  trover  will  Jic,  ri<if  5  AVw  Abr. 
275,  \ic.         ' 

ties. 
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tics,  purport,  (Sc.  ought  to  be  dated,  as  ac- 
curately as  Can  be. 

.  Trover  lies  for  bank  bills,  exchequer  bills, 
tickets,  &C.  So  it  lies  for  a  (hip  with  her 
tackle.  For  trees  planted  in  boxes,  in  a 
garden.  So  it  lies  for  fo  many  pieces  of 
filver.  So  it  lies  for  mufk-cats,  monkeys, 
parrots,  &c.  without  faying,  that  they  are 
reclaimed  ;  for  they  are  merchandife,  and 
valuable.  So  it  lies  for  an  hawk,  if  it  be  al«- 
ledged  to  be  reclaimed  ;  otherwife,  not. 

But  if  the  declaration  fay,  of  his  own  pro- 
per goods,  after  verdidt  it  (hall  be  intended  to 
be  reclaimed.  So  it  lies  for  a  fpaniel ;  for  he 
is  reclaimed.  So,  for  a  greyhound;  and  it 
need  not  be  averred  to  be  reclaimed ;  for  ic 
(hall  be  intended,     i  Com.  Dig.  238. 


IV.  Againfi  "whom* 

Tro'y^r  lies  againft  every  one,  who  hath  the 
pofleffion  of  goods,  and  converts  them ;  if 
he  hath  them  by  trover.  As,  if  a  bailiff  of  a 
manor  feife  goods  left  in  the  manor  by  a  fe- 
lon, (but  not  waived,)  and  refufe  to  re-deliver 
them.  If  a  man  ride  an  horfe  to  an  inn,  and 
the  innkeeper  detains  him  there  without 
caufe.  So,  if  he  have  the  goods  by  bailment : 
As,  if  a  man  bail  goods  in  pledge,  which 
are  detained  after  the  money  is  paid,  i  Com. 
Dig.  238. 

So  it  lies  after  tender  of  all  the   money 
due,  and  refufal. 

So 
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So  tro'vef  lies,  if  the  goods  are  bailed  to 
keep,  and  they  are  detained,  after  demands 
If  a  man  deliver  writings  to  an  attorney  to 
make  an  aflignment,  &r«  and  he  detains 
them  'till  be  is  paid  for  the  aflignment  ^  for 
he  hath  a  remedy  for  his  labour,  and  cannot 
detain  the  writings,  i  Com.  Dig^  238.  cites, 
pfrHolt.P.  6fV.&M. 

Sed  qu.  de  hoc  ?  It  is  well  known,  that 
an  attorney  is  not  compellable  to  give  up 
papers  in  a  caufe,  tho'  pending  a  fuit,  until 
his  bill  be  paid ;  and  I  do  not  fee  a  reafon 
why  an  attorney,  in  the  cafe  in  queftion,  hath 
not  equally  a  lien  on  the  writings. 

If  a  man  prefent  jewels,  &c.  to  a  woman, 
whom  he  intends  to  marry;  and  the  marriage 
being  interrupted,  fhe  refufes  to  re-delivcr 
them,  irccer  lies.      1  Com.  Dig.  238. 

This  I  apprehend,  muft  be,  where  the  in- 
terruption js  on  the  part  of  the  woman,  and 
not  on  the  part  of  the  man. 

So  trover  lies  againft  him,  who  had  the 
poflellion  of  the  goods,  tho*  the  plaintiff  had 
them  before  the  adlion  commenced  ;  for  he 
fhall  recover  damages  for  the  converfion.  i 
Com.  Dig.  238-  cites,  per  W.  Windham^  at 
Norfolk  Af.  1 660.     Tindal  and  Jollije. 

I  have  fome  doubt  as  to  this  cafe;  if  there 
was  only  proof  of  demand  and  refufal,  which 
are  only  evidence  of  a  converfion;  and  proof  of 
the  plaintiff 's  having  the  goods  again,  being 
given,  it  evidently  fliews,  the  defendant  did 
not  convert  the  goods  to  his  own  ufe.  Where 
the  owner  fufftrs  a  ferious  injury,  by  the  de-^ 
tention  of  his  goods,  I  do  not  fee  any  reafon 

why 
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^hy  a  fpecial  adlion  upon  the  cafe,  for  that 
detention,  (hould  not  lie,  infteadof  trover. 
But  if  there  was  evidence  of  an  aflual  con- 
verfion,  fuch  as  riding  an  horfe,  &c.  then 
trover  lies.     Vide  pcjl.  Div.  V. 

TrtJVfr  lies  again  ft  hitn,  to  whom  the  fer- 
Vant  or  agent  of  the  plaintiff  delivers  goods, 
with  intent  to  imbezil  them.  So  trover  lies 
againft  the  mafter,  if  his  fcrvant  take  goods 
for  him  in  pledge,  lend  the  money,  and  after- 
wards fell  the  goods ;  for  he  adls  in  the  whole 
as  his  fervant. 

So,  \{  A.  deliver  lottery-tickets  to  agold- 
fmith  to  receive  the  money  due  upon  them, 
and  he  being  bound  by  note  to  jB.  to  deliver 
fo  many  tickets  to  him,  .delivers  him  thefc 
tickets ;  the  property  is  not  thereby  chang* 
cd,  and  therefore  trover  lies  againft  B. 
1  Saik.  283.  V.  I  Burr.  458.  Bank  notes 
and  million  tickets,  are  not  alike.  There- 
fore the  law   is   not    the  fame  as    to  each. 

trover  lies  againft  hufband  and  wife,  fup- 
pofing  the  converfton  by  both,for  it  Is  a  tort. 
But  if  the  converfion  be  alledged  to  their 
ufe,  it  is  bad.  Yet,  if  the  jury  find  the 
wife  not  guilty,  a  declaration,,which  alledges 
a  converfion  to  their  ufe,  will  be  aided,  Vtde 
ASlion  Div.  VL 

If  goods  come  to  feveral  fucccflivcly,  trover 
lies  againft  any  of  the  perfons,  who  convert 
them.  \Com.I)ig.2y).  Vid^obfervation above.' 

If  bank  bills,  tickets,  Gfr.  ftolen,  or  loft, 
are  paid  or  delivered  to  another,  without  con- 
fideration,  trover  lies  againft  any  one,  in  whofe 
hands  they  are  found.     Semb.  i  Salk.  284. 

This  I  conceive  to  be  clear  law,  as  alfo 
that  trover  lies  againft  any  one  in  poffefilon  of 

Vol.  I.  X  bills. 
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bills,  &c.  loft  or  (lolen,  though  he  gave  t 
confideration  for  them,  it  he  had  previous  m^ 
tice  of  their  being  loft  or  ftolen  ;  and  this 
hath  been  fo  determined  before  Lord  Manf^ 
field  at  Nifi  Prius. 

If  a  bill  payable  to  A.  or  bearer  be  found 
by  B.  who  for  a  valuable  confideration  gives 
it  to  Another,  trover  lies  for  it  againft  B.  i 
Salk.  126. 

Trover  lies  againft  a  plaintiff  who  takes 
the  goods  of  a  bankrupt  in  execution,  with- 
out joining  the  officer.  Stra.  996.  If  a  man 
delivers  jewels  fealed  up  to  a  goldfmith  for 
fafe  cuftody,  who  takes  them  out  and  carries 
them  as  his  own  to  A.  who  keeps  a  {hop  in 
London^  where  they  deal  in  jewels,  and  pawns 
them;  trover  lies  againft  A.  Stra.  1187. 
I  Wilf.  8.  3  Atkyns  44.  Againft  a  fervant 
who  difpofes  of  goods  the  property  of  ano- 
ther, to  his  matter's  ufe,  whether  he  hath  au- 
thority from  his  mafterornot,  i  Wilf.  328. 
It  lies  againft  the  mafter  for  goods  delivered 
to  the  fervant  to  be  afTayed,  Stra.  505.  For 
jewels  taken  out  of  the  focket  by  the  fervant. 
Ibid. 

V.  Converfion^  what. 

m 

If  goods  are  bailed,  and  not  delivered  upon ' 
demand,  this  is  evidence  of  a  converfion.     If. 
goods  i^re  found,  and  not  delivered  upon  de«* 
ii>and,  this  amounts  to  a  converfion.  i  Com* 
Dig.  239. 

That  is,  the  evidence  of  demand,  and  rc- 
fufal,  is  fufficient,  to  maintain  this  adion. 

3  If 
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If  a  than  make  ufe  of  a  thing  fouhd^it  will 
be  a  converfion.     Cro.  EI.   219. 

Such  as  riding  ^n  horfe,  &c.  but  I  con- 
ceive milking  a  cow,  &c.  would  not  be  fuch 
an  ufe,  as  would  fubjedt  the  party  to  an 
adtion,  for  it  is  for  the  owner's  benefit,  as 
tending  to  the  prefervation  of  the  beafl. 

If  a  man  give  leave  to  have  trees  put  into 
his  garden,  and  afterwards  refufe  to  let  the 
owner  take  them,  it  will  be  a  converfion. 

If  a  man  deliver  the  oats  of  another  to  B. 
to  make  oatmeal  of  them,  and  thd  owner 
afterwards  prohibits  him,  but  yet  B.  makes 
the  oatmeal,  this  is  a  converfion. 

If  a  man  mifufe  a  thing  found,  that  will 
be  a  converfion  ,  as,  if  he  throw  paper  into 
water.  So,  if  he  mifufe,  &c.  a  thing  intruft<- 
ed  to  his  care;  as,  if  a  carrier  fell  goods  de- 
livered to  him  for  carriage.  Or,  break  open 
a  box,  and  take  the  goods  to  himfelf. 

If  j4.  not  being  executor,  or  adminiftrator, 
Tequeft  B.  to  provide  for  the  funeral  of  a  dc- 
ceafed  perfon,  and  afterwards  deliver  goods 
of  the  deceafed  in  fatisfadlion,  trover  lies  by* 
the  executor,  or  adminiftrator,  againft  B  for 
thefe  goods. 

If  a  man  ride  the  horfe  of  another,  and 
afterwards  re-delivcr  him  to  the  owner  ;  this 
does  not  purge  the  converfion,  but  goes  in 
mitigation  of  damages. 

But  the  negligent  cuftody  of  a  thing  is  not 
a  converfion  :  as,  if  a  barrel  of  butter  be 
bailed  toanother,  who  keeps  it  fo  negligently, 
that  it  is  fpoilcd.     So,  if  a  carrier  negledt 

X  2  goods 
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goods  delivered  for  carnage,  whereby  thcjr 
arc  fpoiled.  So,  if  goods  are  ftolcn  out  of 
the  cuftody  of  a  common  carrier,  that  is  not 
a  converfion.  Or,  taken  by  force,  or  upon 
execution,  out  of  the  cuftody  of  him  who 
found  them. 

If  a  bankrupt  leaves  plate  with  his  wifc^ 
who  fends  it  by  her  fervant  to  a  banker's,  at 
whofe  door  defendant  takes  it,  and  goes  into 
the  (hop,  and  pawns  it  in  his  own  name,  and 
gives  his  note  to  repay,  and  immediately  car- 
ries the  money  to  bankrupt's  wife;  it  is  con- 
verfion in  defendant,  and  the  aflignees  ihall: 
recover.     Stra.  813. 

But  if  a  bankrupt's  wife  brings  money  to 
defendant,  who  buys  India  bonds  therewith, 
and  afterwards  the  affignee  feifcs  par^  of  them, 
and  accepts  them  as  part  of  the  bankrupt's 
eftate,  he  cannot  bring  trover  fox  the  money 
paid  for  the  others  ;  for  he  cannot  avow  the 
a£l  of  purchafing  as  to  part^  and  difavow  it 
for  the  reft.     Stra.  859. 

Goods  taken  in  inteftate's  life,  and  kept 
'till  his  death,  but  not  ufed  'till  after,  is 
trover  and  converfion  in  inteftate's  life.  Stra. 
60. 

If  part  of  the  h'quor  is  drawn  out  of  a  vefiTcl 
and  it  is  filled  up  with  v/ater,  it  is  a  conver- 
fion of  all  the  liquor.  If  a  man  removes 
goods  which  he  hath  a  right  to  remove,  and 
does  not  replace  them^  and  they  are  loft  ;  it 
is  no  converfion.     Stra.  128. 

VI.  When 
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FI.  When  Trcver  does  not  lie. 

T'rover  docs  not  lie  without  a  converfion: 
As,  if  goods  found  are  taken  out  of  his  cuf- 
tody,  before  any  converfion.  As,  upon  an 
execution,  or  by  violence,.  If  goods  deliver- 
ed to  a  carrier  are  ftolen:  for  that  is  not  a 
converfion. 

It  is  faid,  trover  does  not  lie  by  the  perfon 
%vho  has  pofleflion,  but  no  property.  2  Bu//l» 

135. 

I  think  a  cafe  of  this  kind  muft  feldom  oc- 
cur. If  the  goods  are  taken  in  execution, 
by  the  (herifF,  or  delivered  to  any  one  to 
keep,  or  to  ufe,  or  carry,  &c.  I  conceive 
either  of  thofe  perfons,  hath  fuch  a  fpecial 
property  in  the  goods,  as  to  maintain  trover 
againd  anyone,  who  takes, and  converts  them, 
for  each  of  thofe  perfons  is  anfwerable  o/er, 
for  the  goods. 

If^.  purchafe  an  annuity  ticket,  which 
he  does  not  take  a  transfer  of,  cou^terfigned^ 
and  entered  in  the  oHice,  but  hath  only  the 
name  of  the  vendor  indorfed,  if  the  ticket 
be  afterwards  fold,  and  come  by  fcveral 
hands  to  B.  who  tal^es  a  transfer  from  the  firfl 
vendor,  counterfigned,  and  entered  in  the 
otBce,  the  executors  of  ji.  cannot  maintain 
trover,  for  they  have  not  any  property. 
Second  part  of  2  Mod.  Ca.  or  Eq,  Ca.  4.5. 

It  does  not  lie  againd  him,  who  hath  a 
property  by  gift,  falc,  Gfr.  Nor  againft  one, 
who  hath  a  poffcflion  by  lawful  means.  If 
a  maftcr  brings  a  replevin^  and  the  fervant 
carry  the  goods  to  his  mafter,  though  he  had 
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no  title,  trover  does  not  lie  againfl  tlie  fer^ 
vant.  If  a  man  find  a  bank  bill,  and  for  a 
valuable  confideration  deliver  it  to  A.  trover 
does  not  lie  againft  A.  i  Com.  Dig.  240. 
Per  Holt,  at  Guildhall,  1698,  Vide  i  Salk. 
284. 

Batobferve,  this  mud  be  where  A,  had  not 
notice  that  the  bilt  was  loft* 

If  a  man  purchafe  goods  in  market  overt, 
trover  does  not  lie  againfl  him.  So,  if  an 
innkeeper  detain  an  horfe,  until  he  be  paid 
for  his  eating.  If  a  man  pay  money,  that  is 
ilolen,  to  A.  trover  does  not  lie  againfl  him 
by  the  owner.     Per  Holt,     i  Salk.  284. 

For  money  hath  not  any  mark,  and  being 
the  common  medium  of  trade  and  commerce, 
the  abfolute  property  pafTes  by  delivery,  in 
fair  payment. 

So  trover  does  not  lie,  if  tickets,  exche- 
quer bills,  &c.  ftolen,  or  loft,  are  paid,  for 
a  valuable  confideration.  i  Com.  Dig,  240* 
I  Sali.  126.  284. 

This  muft  be  without  notice,  and  for  rea-^ 
fons  fomething  fimilar  to  thofe  in  my  lad 
obfervation,  thefe  things  pafting  by  delivery. 

Trover  will  not  lie  for  goods  feifed  and 
put  in  the  king's  vi^arehoufe.     Bi^ni^  67. 


FIL  Tie 


f    3"     ] 


VII.  ^be  Proceeding  in  trover. 
I .  The  Declaration. 
I.  Muftjkew  a  Property  in  the  Plaintiff. 

The  declaration  in  trover  generally  ought 
to  (hew  the  property  in  the  plaintiff.  Yet, 
if  it  fays,  the  plaintiff  was  poffeffcd,  oihit- 
ting,  as  of  his  own  proper  goods,  Gfr.  it  is 
good.  If  it  fays,  that  the  tcftator  was  pof- 
feffed,  and  made  the  plaintiff  executor;  it  is 
fufficient,  without  faying,  that  he  was  pof- 
feffed.  Vide  ante  J  Div.  IL  If  the  declara- 
tion (hews,  that  the  plaintiff  was  poffeffed, 
as  of  his  own  proper  goods,  it  is  fufficient, 
though  the  goods  named  are  things  which 
feem  annexed  to  the  freehold  ;  for  that  (hall 
not  be  intended,  when  they  are  nahied,  as 
his  own  proper  goods,     i  Com.  Dig.  241. 

In  the  laft  cafe,  though  they  might  be 
goods  that  had  been  affixed  to  the  freehold,' 
yet  they  might  be  fuch,  as  the  teftator,.  or 
his  executor  had  a  right  to  remove,  and  the 
property  be  vefted  in  the  plaintiff. 

2.  Muft  exprefs  the   Goods  wit 6  convenient 

Certainty. 

The  declaration  muft  exprefs  the  goods 
demanded  with  convenient  certainty.  And 
therefore,  if  the  declaration  is  for  divers 
cloaths,  divers  books,  &c.  without  faying, 

X  4  how 
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how  many,  and  of  what  nature  they  are,  it 
is  bad.  For  veflels,  (fuch  as,  jugs,  &c.  or 
other  earthen  veflels)  without  (hewing  the 
number.     2  Lev.  176. 

But  the  exa£t  number  is  not  neceflfary. 
You  may  ftate  1000,  and  prove  what  you  can. 

For  fuch  and  fuch  goods,  and  other  imple^ 
merits  J  without  faying,  how  many\  or  of  what 
nature.  For  books,  without  faying  of  what 
fort.  So,  for  fix  tuns,  without  faying,  of 
what,  is  bad.  So,  for  two  pair  of  pot-books, 
and,  (after  other  words,)  bangers.  For  other 
fmall  ribbons,  without  faying,  how  many,  or 
what.  So,  for  twenty  Jheep,  ews,  and  lambs, 
without  faying,  how  many  ews,  and  how 
many  lambs.  Or,  for  twenty  bullocks  and 
heifers,  without  faying,  how  many  of  each 
fort.     1  Com.  Dig.  241. 

3.  But  Certainty  to  a  common  Intent  is  fujffi^ 

cient. 

It  is  fufHcient,  if  there  be  certainty  enough 
to  defcribe  the  thing  to  common  underftand- 
ing. 

As,  trover,  among  other  things,  of  a  wine 
veiTel,  without  faying,  of  what  material,  is 
good  ;  for  it  fhall  be  intended  a  wood  veflfel. 
^rovrr  of  a  fet  of  Jiones,  buttons,  &c.  Of 
letters  patenty  withoot  mentioning  the  date. 
Of  a  library  of  books,  without  faying,  how 
ipany,  or  what ;  for  it  is  afcertaincd  by  the 
word,  library.  A  chejl  of  cloaths,  for  it  is 
gfcertained  by  the  word  cheji.  So  many  pairs 
of  curtains  and  valence.     Twenty  ounces  of 

cloven 
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cJoves  and  mace^  without  faying,  how  many 
ounces  of  each,  or  that  they  were  mixed. 
jR.  2  Salk.  654, 

I  think  this  muft  have  depended  qpon 
their  being  ufually  fold  mixed^  without  any 
diftindlion  of  price. 

So,  trover  of  a  piece  of  cloth ^  Hnnen^  &Cm 
if  the  jury  can  know  it  fo  well,  as  to  give 
damages  for  it.  Trover  of  provijions  to  the 
faid  Jhip  belonging.  Trover  of  bis  writing 
obligatory^  by  which  be  was  bound  to  A.  for 
it  might  t)e  given  to  the  plaintiff.  Ten  boxes 
and  cbefis^  without  faying,  how  many  boxes, 
and  how  many  chefts,  for  they  are  the  fame 
thing.  Three  ricks  of  hay^  without  faying, 
how  many  loads.  Arms^  inftruments^  and 
other  fupplies^  or  Jl  ores  to  the  faid  Jhip  belong-^ 
sng,  without  faying,  what  in  particular,  for 
the  goods  are  afcertained  to  be  fuch,  as  be* 
long  to  the  fliip.      i  Com.  Dig.  241,  2. 

I'or  a  piece  of  tepee^  without  faying,  how 
many  yards.  2  &tra.  738.  For  a  parcel  of 
pack  cloths^  wrappers^  and  cordsy  held  well, 
on  error.  Stra.  809.  2  L.  Ray.  1529,^ 
For  50  pieces  offquare  timber  wood^  held  well, 
on  error.  Stra.  810.  For  a  parcel  oi  dia- 
monds, without  faying,  how  many.  Affirm- 
ed in  B.  R.  and  in  parliament.  Stra.  Szj^ 
2  L.Ray.  1531. 

4.  So,  Words  of  Art,  &c. 

It  is  fufficient,  if  the  goods  be  cxprefled 
by  words  coined  by  art ;  as,  trover  of  30 
to  Ms  ofvfo6\,  &c. 

If 
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'  If  there  be  trover  for  fevcral  goods  in  par- 
ticular, after  a  general  verdidl  for  the  plain- 
tiff, if  any  particular  be  not  fenfibly  expref- 
fcd,  the  damages  (hall  not  be  intended  to  be 
given  for  it.  So,  if  there  be  convenient  cer- 
tainty, it  (hall  be  aided  after  verdift. 

If  the  pofleffion  be  of  a  fingle  thing,  and 
the  declaration  alledge  a  converfion  of  the 
goods  aforcjaid^  it  will  be  well  upon  a  general 
demurrer.  So,  if  any  part  be  infenfible,  or 
uncertain,  it  will  be  well  upon  a  general  de- 
murrer; for  the  plaintiff  may  take  feveral 
damages,  and  releafc  for  the  particular.  If 
the  declaration  charge  the  defendant,  that  the 
goods  came  to  his  hands,  generally,  without 
faying,  by  finding,  or  how,  it  is  good.  So, 
if  it  do  not  fay,  that  the  plaintiff  loft  the 
goods.      I  Com.  Dig.  242. 

I  think  I  may,  without  much  rifque  fay, 
that  in  the  cafes  mentioned  above,  where 
the  declaration,  though  uncertain,  hath  been 
held  good,  on  a  ^^;7^ri2/ demurrer ;  it  would 
have  been  bad  on  a^^r/W  one.  afiigning  the 
uncertainty  in  queftion  for  caufe. 

5.  Mujl  alledge  a  Converjion. 

The  declaration  ought  to  alledge  a  conver- 
fion. How  a  converfion  fhall  be  alledged  in 
an  adlion  againft  hufband  and  wife.  Vide  ante^ 
Div.  IF.  The  declaration  muft  alledge  the 
^i^J}e  gnd  place  of  the  converfion,  for  it  is 
travcrfable.     i  Com.  Dig.  242,  3. 

6.  T/^e 
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6.  I'be  Plea. 

.  In  trover^  the  defendant  can  plead  nothing, 
but  not  guilty,  or,  a  releafe.  Though  the 
trover  be  againft  an  executor,  for  good.-  con- 
verted by  his  teftator.  For  in  many  cafes, 
matter  of  j unification  amounts  only  to  the 
general  iiTue. 

If  the  defendant  plead  a  matter  which 
amounts  to  the  general  iffue,  plaintiff  may 
demur.  As,  if  the  defendant  plead  a  fale  to 
him  in  market  overt.  A  fale  to  him  by  jf^ 
who  did  not  deliver  the  goods,  but  after- 
wards fold  them  to  the  plaintiff,  who  lod 
them,  and  the  defendant  found  the  goods. 
Property  in  himfelf,  who  loft  them,  and  the 
plaintiff  found  them,  and  afterwards  loft 
them,  whereupon  defendant  feifed  them, 
Seifure  as  a  waife.  Taking  as  tithes  fevered. 
Taking  for  toll.  Detainer,  until  paid  for 
falvage.  So  the  defendant  may  plead  not 
guilty  within  fix  years,     i  Com.  Dig.  243. 

Defendant  cannot  juftify  detaining  goods, 
until  money  laid  out  on  them  is  paid  ;  but  it 
may  be  deducted  in  the  damages.  Stra.  ,65 1  • 
In  the  cafe  of  Stone  v.  Lingwood^  at  Gui/dball^ 
coram  Eyre. 

This  is  a  Ntfi  Prius  cafe,  and  I  cannot 
concur  in  the  determination. 

If  defendant  pleads  non  ajfumpjitp  and 
there  is  a  verdift  for  plaintiff,  judgment 
ihall  be  arrefted.  Barnes^  439.  ^.  de  bod 
J  think  a  repleader  (hould  be  awarded. 
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PLEADING  IN  COVENANT. 

I.   Procefs. 

A  writ  of  covenant  (hall  be  fucd  in  B.  R. 
or  C  B.  or  covenant  may  be  fued  by  plaint 
in  the  county  or  hundred.     Or,  by  jujlicies. 

If  it  be  fued  by  plaint  in  the  county,  it 
may  be  removed  into  C  B.  by  recordare. 
So,  in  the  hundred,  it  may  be  removed  by 
accedas  ad  curiam. 

If  it  be  fued  by  jujlicies,  it  may  be  remov- 
ed by  pone. 

The  procefs  in  covenant  in  C.  B.  by  the 
common  law  was  fummons.  And  now  by 
the  Jlat.  23  H.  8.  c.  14,  like  procefs  as  in 
debt ;  and  therefore  an  outlawry.  5  Com. 
Dig.  205. 

2.  Declaration. 

The  declaration  in  covenant  (ball  be  laid 
in  the  county  where  the  covenant  was  made. 
Vide  Adlion.     Div.  XIL  No.  6. 

The  declaration  ought  to  be  founded  upon 
a  deed;  for  covenant  does  not  lie  without 
deed,  except  by  the  cuflom  of  London.  And 
therefore,  if  the  declaration  be,  whereas  by 
written  articles  be  agreed^  without  faying, 
fealed^  it  is  bad.     Vide  infra. 

So,  if  the  declaration  be  by  an  aflignee  of 
a  reverfion,  he  mufl  fliew  an  alignment  by 

deed. 


[    3^7    ] 

deed.  And  though  he  (hews  an  attornment 
by  the  Icflce,  it  is  not  fupplied. 

But,  by  bis  deed^  made  at,  &c.  is  fuffici- 
ent ;  for  this  imports,  that  it  was  fealed  and 
executed,  otherwife  it  cannot  be  bis  deed. 
So,  by  indenture,  one  part  thereof  with  the 
Jeal  of  the  defendant,  omitting,  fealed^  will 
be  aided  by  plea  or  verdi<5t. 

So,  in  covenant  by  an  aflignee,  he  need 
not  (hew  the  deed  of  affignment,  where  the 
thing  may  be  afligned  without  deed,-  though 
the  covenant  ought  to  be  by  deed. 

If  a  covenant  be  with  feveral,  and  it  ap-i 
pears  by  the  deed,  or  by  the  count,  that  their 
intereft  is  joint,  all  muft  join  in  the  declara- 
tion. So,  whenit  appears  that  their  inlered 
js  joint,  they  muft  join  ;  though  the  defen- 
dant covenants  with  them,  and  eacb  of  tbem. 
Or  covenants  with  them  jointly  andfiverally. 
Or  feveral  covenants  with  feveral,  eacb  for 
himfelf  witb  the  otber  and  others  of  them 
refpeSlively. 

So,  if  the  intereft  and  covenant  of  the  co- 
venanters be  joint,  the  a£tion  muft  be  againdall. 

So,  on  a  demife  by  A.  and  B.  covenant 
muft  be  againft  both  upon  a  covenant  in  law, 
if  the  breach  afligned  be  that  a  ftranger  was 
feifed. 

Otherwife,  if  the  breach  be  of  a  covenant 
in  law  by  tort  of  one  of  theleftbrs  only. 

But,  if  the  intereft  of  the  covenantees  be 
feveral,  and  the  covenant  be  with  them  and 
eacb  oftbem^  every  one  may  fue  feverally,  in 
refped  of  his   fsveral  intereft.     So,    it   the 

covenant 
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covenant  be  mutual  between  them,  and  eac& 
of  them. 

So^  if  the  intercft  is  feveraU  each  muft  fue 
ienerally ;  though  it  is  faid,  that  it  was  agreed 
between  the  parties^  and  there  are  feveral  oa 
the  covenanting  part.  So^  if  feveral  covenant 
Jeparately  to  do  fuch  a  thing,  though  they 
join  in  the  covenant,  yet  by  the  word  fepa* 
ratefy^  they  may  be  fued  feverally,  for  it  is 
the  feveral  contract  of  each. 

If  the  feal  of  one  of  the  covenantors  is 
broken  off,  the  deed  {hall  be  void  only  as  to 
him ;  for  it  is,  as  it  were,  the  feveral  deed 
of  each  of  them.  So,  if  feveral  covenant 
for  tbemfehes  and  for  each  of  tbem^  ^  Com. 
Dig.  205,  6.  as  to  the  lad  point  cites, 
per  3  y.  Holt.  cont.  1  Salk.  393.  Et  qu.  if 
Holt  was  not  right  ? 

So,  if  feveral  covenant,  covenant  lies 
againfl  one  for  a  feveral  breach  by  him.  i 
Salk.  138. 

If -^.  and  B.  covenant  to  colled  the  rents 
of  C  and  D.  and  that  they  and  each  of  them 
will  pay  a  moiety  to  each  of  them,  C  alone/ 
/hall  have  covenant  againft  A.  alone,  and 
aiTign  breach,  that  he  or  B.  did  not  pay  him 
a  moiety.     R.  2  Mod.  Ca.  166. 

A  declaration  in  covenant  mud  recite  the 
deed,  in  which  the  covenant  is  contained  : 
But  in  general,  it  need  not  recite  any  cove- 
nant, whereon  no  breach  is  afiigned. 

Some  years  fince,  in  covenant  for   non- 
payment  of    money,  againft  a   noble   peer. 
Lord  Mansfeld  faid  (and  the  other  judges  by, 
their  filence  adented),  that  the  parcels  (which 

were 
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were  cnormoufly  long)  needed  not  to  have 
been  fet  forth. 

The  original  deed  muft  be  (hewn,  and 
not  a  counterpart,  R.  Noy.  53.  unlefs 
where  a  landlord  fues  his  tenant  for  rent, 
and  in  fuch  like  cafes. 

It  is  fufficient  to  fay,  whereas  it  is  witnef^ 

fed  by  fuch  an  indenture^  without  a  direft  af* 

firmation,  that  by  fuch  indenture  it  was  co^ 

venanted  I  for  this   in  covenant  is  only  in* 

ducement.     5  Com.  Dig.  2:06. 

Or,  by  a  certain  icriung,  loberehy  it  is 
witnejfed.     R.   i  Sid.  375. 

So  it  is  fufficient  to  recite  the  deed  accord- 
ing to  the  conftrudtion  in  law  ;  though  dif- 
ferent from  the  words.  R.  2  RoL  249.  /• 
20.  So  it  is  fufficient  to  recite  fo  much  of 
the  deed  as  contains  the  covenant.  R.  i 
Lev.  a.  per  Rule.  1654.  Mills.  27.  Tho' 
it  is  a  condition  or  provifo,  which  goes  in 
defeafance ;  for  this  will  come  from  the  other 
fide.     R.   I  Lev.  88. 

So,  it  is  fufficient  to  Ihew  an  affignment 
to  the  plaintiff,  though  he  does  not  name 
himfelf  affignee.     R.  2  Cro.  240. 

So,  a  recital  in  the  words  of  the  deed  does 
not  prejudice,  though  they  are  uncertain, 
&c.  As  that  he  dcmifed  a  mejj'uage  or  teu€^ 
ment.     R.  Cro.  Car.  188. 

So,  in  covenant  by  the  hufband  alone,  it 
is  witnefTed,  that  hulband  and  wife  demifed^ 
is  well.  Salk.  515.  So  a  miftake  in  the  re- 
cital of  an  immaterial  thing  is  no  prejudice. 

So,  it  is  fufficient  to  fay,  he  demifcd  b/ 
indenture,  in  which  the  defendant  covenant- 
ed, 
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cif  without  (hewing  how  he  was  intitled  to 
make  adcmife.  J?.  Cartb.  32. 

So,  if  it  be  faid,  that  the  plaintiff  cove- 
nanted with  the  defendant,  where  it  (hould 
have  been,  the  defendant  with  the  plaintifF, 
it  will  be  aided  after  verdift.  R.  i  Sid.  49. 
Or,  that  the  aforefaid  Thomas  Chapman^ 
where  the  furname  is  miftaken ;  for  the 
aforefaid  stomas  is  fufficient.      R.  Cro.  EL 

A  declaration  in  covenant  ought  to  aflign 
a  good  breach.  The  breach  ought  to  be  co- 
extenfive  with  the  import  and  effedt  of  the 
covenant.  If  it  afligns  for  breach  didurb- 
'  ance,  &c.  by  a  ftranger,  it  muft  (hew,  that 
it  was  lawful,  and  how. 

If  the  covenant  be  in  the  disjundlive,  the 
breach  ought  to  be,  that  he  has  not  per- 
formed the  one  or  the  other.     5  Com.  Dig. 

207. 

The  breach  muft  be  affigned  to  have  been 
before  the  adtion  brought.  i  Sid.  307. 
Fide  Aaion,  Div.  IF. 

In  covenant,  feveral  breaches  may  be  af- 
figned. 2  Sand.^  380.  Wincb.  Ent.  147.  i 
Salk.  138. 

So  by  the  JIat.  2  &  g  fF.  3.  r.  1 1.  In 
debt  on  bond,  or  penal  fum  for  performance 
of  covenants  in  an  indenture,  &c.  plaintiff 
may  affign  as  many  breaches  as  he  pleafes  : 
But,  before  it  was  double.     Dy.  295.  A. 

And  if  be  afiigns  two  breaches,  he  ought 
to  fay,  that  he  does  it,  according  to  the  form 
oftbefiatute.     Com.  Rep.  37. 

I  But, 
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Bat»    it  is   fuflicient,   though   It  js   not 
a  dirtdt  averment,    and  in  fa&^    he  faitb^ 
&c.  but  only,  although  he  hiaiMf  ia/6  per- 
formed  every  thing  on  hit  part ^  and  the  de- 
fendant entered,  ^c^     R.    2  Cro.  383. 

It  is  fufHcicnt,  if  the  breach  be  afiigned 
in  the  words  of  the  covenant.  Or,  in  words 
ecjuivalent  to  the  fenfe  and  intent  of  the  co- 
venant. 

And,  if  the  plaintiff  demands  more  th^ni 
by  the  covenant  appears  to  be  due,  it  is  not 
bad.  R.  2  Lev.  ^j.  So,  if  he  demands 
lefs  without  (hewing  the  refidue  to  be  fatis-^ 
fied,  it  is  Dot  bad  upon  a  general  demurrer. 
R.  2  Lev.  $j.  Otherwife,  upon  a  fpccial 
demurrer.     Semb.     2  Lev.  ^j. 

If  the  plaintiiF  does  not  conclude  his 
breach,  and  fa  he  broke  his  covenant  ^  it  is  not 
bad.  R.  upon  a  fpecial  demurrer.  2  Jon. 
229.  Or  fays,  he  broke  the  covenant^  where 
he  afligns  breaches  upon  feveral  covenants. 
R.  2  Mod.  311. 

In  debt  upon  bond  for  performance  of  co- 
venants, the  breach  fhall  be  afligtaed  in  the, 
replication. 

Where  the  covenant  is  to  be  performed 
upon  a  condition,  or  coniideration,  or  other 
thing  previous,  the  declaration  rouft  aver 
performance.     5  Cpm.  Dig.  207. 

But  in  covenant  nothing  can  be  alledged, 
or  averred,  which  varies  the  cafe,  as  it  ap- 
pears upon  the  deed.   R,  i  Saik.  197. 

The  plaintiff  need  not  fet  out  a  title^ 
when  he  declares  on  his  own  demife.  Stra. 
229. 

Vox.  I.  Y  Where 
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Where  the  covenant  is  joint  and  feveral^ 
in  an  adion  againft  one  only,  the  breach  may 
be  afligned   in  the  neglc^  of  both,     Stra. 

553- 

Per  fcriptum  fuum  faStum  afud  W.    con- 

cejjtt^  ^c.  is  not  fufEcicnt,  for  faSlum  here 
does  not  fignify  a  deed,  but  is  an  adjedive. 
Nor  is  this  helped  by  oyer^  though  it  ap- 
pears to  be  fcalcd,  per  totam curiam. Moored. 
J  ones  9  Af.  2  Geo.  2.  Sir  a.  8i4«  Ld. 
Raym.  1536. 

If  one  named  in  the  indenture  does  not 
execute,  he  mufl:  be  excluded  by  an  aver- 
nicnt ;  or  they  may  join  in  the  adlion,  Stra. 
1146. 


j[.  Demurrer  to  the  Declaration. 

If  the  declaration  does  not  (hew  fufficient 
i:aufe  for  the  plaintiff  to  maintain  his  aiflion, 
the  defendant  may  demur  to  the  declaration  : 
As,  if  the  plaintiff  is  not  intitled  to  cove- 
nant againd  the  defendant.  2  Sand.  164. 
If  the  covenant  does  not  extend  to  ihe  breach 
afligned.  Co.  Ent.  115.  So,  if  feveral 
breaches  are  ailigncd,  he  may  demur  to  one, 
and  plead  to  the  others.  1  Sand.  108.  And 
default  of  a  good  breach  is  bad  upon  a 
general  demurrer.  Win.  Ent.  120.  So,  if 
the  breach  is  not  well  afligned,  he  may  de- 
mur fpecially;  for  it  may  be  aided  upon  st 
general  demurrer. 

If  the  declaration  recites  the  indenture  ac- 
cording to  a  conflrudlion,  which  the  words 

do 
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do  not  import,  the  ^^fendant  may  demarfd 
oyer  of  the  d ted,  and  then  demur.  2  Sand^ 
366.  So,  if  it  recites  it  materially  variant 
in  any  refpedt,  he  may  demur  fpccially  for 
fuchcaute*     JVin.  E*it.  166. 

If  debt  be  upon  a  bond  for  performance  of 
covenants^  and  the  defendant  (hews  the  \x\^ 
denture,  and  pleads  that  there  were  no  co«- 
ven^nts,  the  plaintiff  may  demand  oyer,  and 
then  demur« 

So,  if  the  defendant  ftiews  only  part  of 
the  indenture,  and  pleads  performance,  the 
plaintiff  may  demand  that  the  indenture  be 
inrollcd,  and  then  demur  ;  for  by  (hew- 
ing part  only,  he  deprives  the  plaintiff  of 
the  opportunity  of  afTigning  a  breach  in  the 
other  part.     R.  3  Lev.  50. 

But  if  feveral  breaches  are  afligned,  fofbe 
good,  and  fome  bad,  and  the  defendant  de** 
murs  generally  to  the  whole  declaration,  the 
plaintiff  fliall  have  judgment  for  the  pare 
that  is  good.     5  Com*  Dig.^  208. 

If  on  oyer  it  appears,  that  two  others  be- 
fides  the  plaintiffs  are  named  in  the  deed, 
though  they  did  not  feal,  defendant  may 
take  advantage  of  it  by  demurrer^  Stra. 
J 146. 


4.  Plea. 

When  itjhallbe  after  Oyer* 

To  an  aflion  of  covenant,  the  defendant 
may  plead«  after  or  before  oyer  of  the  deed, 

y  2  but 
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but  to  debt  upon  a  bond  for  performance  of 
covenants,  the  defendant  cannot  plead  with* 
out  oyer  of  the  bond.  Bro.  Oyer.  i6*  25. 
And  after  oyer  of  the  bond  and  condition,  the 
defendant  ought  to  fet  out  the  deed  mention- 
ed in  the  condition  under  the  feal  of  the 
plaintiff.  And  if  he  does  not,  it  will  be 
bad  on  a  fpecial  demurrer.  And  if  the  de- 
fendant has  not  the  deed,  the  court  will» 
upon  motion,  order  the  deed  or  a  copy  to  be 
delivered  to  him  by  the  plaintiff,  and  this 
of  favour.     5  Com.  Dig.  208. 

The  common  mode,  how  is,  if  the  de- 
fendant has  not  the  deed  mentioned  in  the 
condition,  to  crave  oyer  of  that,  as  well  as  of 
the  bond  and  condition,  and  I  conceive  he 
is  not  bound  to  plead,  until  he  bath  fuch 
oy'er^  and  copy,  which  mud  like  wife  be  de- 
manded^ 

Advantage  cannot  be  taken  of  any  covenant 
omitted  in  plaintiff's  declaration,  on  an  ac-* 
tion  cf  covenant,  without  craving  oyer. 
Fort.  354. 


5 .  What  Pleas  are  bad* 

■ 

Non  infregit  Conventionem. 

To  covenant  the  defendant  cannot  plead, 
non  infregit  conventionem  -,  for  it  is  too  gene- 
ral, and  two  negatives,  viz.  and fo  be  did 
not  keep  the  covenant ^  and  be  did  not  brc^k^ 
XSc.  do  not  make  a  good  ifiue.  JR.  i  hev. 
,183.     Semb^    1  Lev.  114,     R.  ^Lev.  19. 

But 


I  325  ] 

But  it  (hall   be  aided  after  verdi<5t*     R. 
I  Lev.  183.     I  SiJ.  289. 


6.  Nil  debet,  &c. 

So«  to  covenant,  the  defendant  cannot 
plead,  nil  debet ;  tho'  the  adion  be  founded 
upon  an  indenture  of  demife,  and  breach 
aHigned  for  non-payment  of  rent.  R.  upon 
general  demurrer.  3  Lev.  i/o.  and  vide^ 
2  Mod.  Ca.  io6.  323.  382. 

So  to  debt  on  bond  for  performance  of 
covenants,  he  cannot  plead,  no  covenants  % 
for  then  the  bond  is  fingle.  R.  i  Lev.  3. 
R.  Cro.  EL  756. 

Nor  can  the  defendant  plead,  that  there  is 
no  fuch  indenture  i  for  he  is  eftopped.  JR« 
1  Ro/.  408. 

7,  fFAat  good. 
Non  ejl  FaSlum. 

But  to  covenant,  the  defendant  may  plead 
in  difcharge  or  performance. 

As^  he  may  plead  to  a  deed,  non  eJifaSlum. 
within  age.     R.  Cro.  Car.  179. 

If  the  heir  be  fued  upon  the  flilher's  co- 
venant, he  may  plead,  riens per  difcent.  Lut. 
290* 

Y  7  8.  Accord. 
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8.  Accord. 

So  he  may  p1ead»  accord^  with  fatisfadtion 
made  after  the  breach.     Co.  E^it.  117.  a* 

But  accord  is  no  plea  in  covenant  for  the 
paynicnt  of  money. 

Nor  in  an  executory  covenant,  if  it  is 
made  before  the  breach,     5  Com.  Dig.  209* 

To  covenant  for  non-payment  of  rent,  it 
is  a  bad  plea  that  defendant  before  rent  due, 
with  iiflcnt  of  Icflbr,  afligned  to  ji*  who, 
with  affent  cf  leflbr,  entered  and  paid  rent  to 
Icffor*     B'  R.  H.  343 • 


9,  Arbitrament* 

So  the  defendant  may  plead  in  bar,  &n 
arbitrament  made  after  the  covenant  broken. 

How  an  arbitrament  (hall  be  pleaded, 
Vidj^  Acfi.n  upon  the  Cafe  upon  affumpfit. 
Div.  VIII.  No.  8.  Sub.  Div.  7. 

It  is  a  good  plea  in  covenant,  after  the 
covenant  broken  ;  for  the  fuit  does  not  ac*- 
crue  by  the  deed,  but  by  the  fubfequent 
breach.  /?.  6.  Co.  44.  4.  2  Qro,  100.  R. 
Lut.  559.  Adm.  2  lioi.  i88,  per  3  J^  TeU 
12c. 

To  this  plea  the  plaintiff  may  reply^  nul 
tiel  accords 

10.  Out- 
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lo.  Outlawry. 

So  the  defendant  may  plead,  outlawry^  ia 
bar,  where  the  breach  is  for  a  thing  forfeited 
by  outlawry  :  As,  for  non-payment  of  rent. 
Lut.  1513. 

But  where  the  breach  is  for  not-repairing, 
he  cannot,  for  the  damages  are  uncertain* 
R.  Lut.  1513. 


II,  Releafe. 

So  the  defendant  may  plead,  a  rekafe  of  all 
adions,  covenants,  or  demands.  So  a  re* 
leafe  of  covenants  or  agreements  in  the  in* 
denture,  to  a  bond  for  performance  of  co* 
venants. 

So,  if  a  covenant  be  with  B.  his  executors 
and  afiigns,  in  an  adtion  by  an  aiiignee,  the 
defendant  may  plead  a  releafe  by  B.  5  Com. 
Dig.  209.  Though  the  releafe  by  B.  be 
made  after  a  breach  in  the  time  of  the  aflignee. 
R.  Cro.  Car,  50^. 

But  a  releafe  by  £,  after  an  action  brought 
by  the  aflignee,  is  no  p!ea ;  for  then  an  in- 
tereft  in  the  covenant  is  veded  in  him,  R^ 
Cro.  Car.  503,     2  RoL  41K  /.  ;o. 

So  a  releafe  of  adtions  to  the  covenantor 
before  breach,  is  no  plea.  So  a  releafe  of  all 
covenants  after  breach,  is  no  difchargc  of 
the  bond  for  pcrformw^ncc  of  covenants,  for 
it  was  forfeited  before.      5  C^m    Dfg.  209. 

V   4  So, 
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Bo,  where  a  covenant  is  joint  and  fcveral, 
a  releafc  of  the  adion  to  one»  (hall  not  be  a 
bar  as  to  the  other.  Dub.  Salk.  574.  et. 
qu? 

A  difcharge  in  nature  of  a  releafe^  with- 
out deed^  in  fatisfadtion  of  all  demands^ 
cannot  be  pleaded  in  covenant;  for  covenant 
by  deed,  muA  be  difcharged  by  deed.  2  fP^i//\ 

376- 


12.  Defeafance. 

So  the  defendant  may  plead  in  bar  a  defca- 
fance  of  the  covenant.  As,  a  fubfcquent 
covenant,  which  difcharges  this.  Or^  a  co- 
venant, that  he  will  not  fue  the  defendant 
upon  a  former  covenant.     5  Com.  Dig.  209. 

And  in  all  cafes,  where  the  defeafance  is 
abfolute  and  perpetual,  it  amounts  to  a  re- 
leafe,  and  (hall  be  a  good  bar.     R.  Sbo.  46. 

But  on  a  covenant  by  charter-party,  the 
defendant  (hall  not^Iead  a  breach  of  cove- 
nant on  the  other  part  in  baci  for  one  may 
be  lefs  damage  than  the  other.     JR.     3  Lev. 

If  feveral  covenant,  and  the  covenantee 
makes  a  collateral  c^ovenant  with  one  that  he 
(hill  not  be  fucd  i  this  cannot  be  pleaded  in 
bar;  for  it  does  not  amount  to  a  difcharge  of 
the  prior  covenant ;  for  it  will  not  be  to  the 
benefit  of  all,  but  only  of  one.  i  Ld.  Raym. 
t^^.     Com.  Rep^  139. 

So  a  covenant  that  he  will  not  fue  for  fuch 
a  time.     R,  SalM.  573* 

So« 
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So,  if  a  covenant  be  to  give  licence  for  / 
years  for  paynfient,  it  is;  no  bar.     R.  Sbo^  46. 

So  feque(lration»  of  the  parfonage,  in  cove- 
nant for  rent,  upon  a  leafe  by  indenture  is  no 
bar.     R.  Dal.  44. 

So,  MA.  covenants  to  pay  300/.  per  ann. 
to  B.  quamdiu  he  and  his  wife  live  feparate^ 
and  by  a  fubfequcnt  deed  B.  covenants  to  in^^ 
deojnify  A.  from  the  payment  of  300  /.  quam^ 
diu  he  and  his  wife  cohabit,  this  is  no  bar  to 
the  adlion  upon  the  fird  deed ;  but  A.  muft 
have  his  remedy  by  covenant  upon  the  colla« 
teral  indenture^  if  he  is  fued  on  the  firfl.  /{• 
2  Vent.  218. 

13.  Covenants  performed. 

The  defendant  may  plead  performance  ge« 
nerally,  or  a  fpecial  performance. 

In  covena'nt»  or  in  debt  upon  a  bond  for 
performance  of  covenants,  if  all  the  covenants 
are  in  the  affirmative,  the  defendant  may 
plead  performance  of  covenants  generally « 
Co.  hit.  303.  b.  1  htv.  303.  2  Saund. 
411. 

So,  if  fome  of  the  covenants  are  negative^ 
but  they  are  void  in  law,  the  defendant  may 
plead  performance  generally  ;  for  the  court 
will  take  notice  that  the  negatives  are  con- 
trary to  law.  R.  Mo.  856.  So,  tho'  10 
affirmative  covenants  negative  words  of  the 
fame  import  are  added.  :  Sid.  87.  So,  in 
covenant  to  difcharge  all  arrears  of  rent,  it 
is  a  good    pica,  that  he  left  money  in  the 

plaintiffs 
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plainti^s  hands  to  difcharge  it.     R.  4  Mod. 

If  fevcral  breaches  arc  affigned,  he  may 
plead  to  each*     i  Sa/i.  138. 

But  generally,  where  fomc  of  the  cove- 
nants are  negative^  the  defendant  muft  plead 
to  them  fpecially. 

So,  if  the  covenant  requires  an  a(5t  to  be 
done  by  a  (Iranger.  Or  an  acft  upon  record. 
80,  if  a  covenant  be  in  the  disjundive,  the 
defendant  muft  (hew  what  part  he  has  per- 
formed. Se,  where  the  agreement  is  to  do 
an  a£t  upon  requeft,  and  the  requeil  is  al« 
ledged,  it  is  no  plea  to  fay  tJbaf  be  was  ready 
to  do  it^ 

Yet  upon  a  general  demurrer  it  /hall  be 
aided ;  if  the  defendant  pleads  generally 
where  there  are  any  negitive  covenants. 

If,  in  covenant,  or  debt  upon  a  bond  for 
performance  of  covenants,  thedefendant  pleads 
performance  to  the  affirmative  matter  alledg- 
ed  for  breach,  or  to  be  done  by  the  condition » 
it  is  not  fufficicnt  without  fliewing  how. 
and  in  what  particular  manner  he  has  per« 
formed  it.  As.  if  the  covenant  be,  that  he 
vwkt  appear  to  B.  it  is  not  fufficient  to  fay, 
that  he  made  appear  to'  B»  without  f<iying 
how.     5  Com.  Dig.  210. 

That  he  will  pay  a  moiety  of  afum  to  be  re^ 
ctived^  it  is  not  fufificient  to  fay,  that  he  has 
jjd  a  moiety,  without  (hewing  how  much 
e  has  received.      iSid.  334:. 

That  he  will  pay  as  long  as  letters  patent 

^and  in  force  ^  it  is  not  fut^cient  to  fiiy,  they 

are  not  in   force,  without  fliewing  how   be- 

ome  void.     K.  Sho.  290.  So, 


I 
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So^  it  is  not  fufficient  to  fay^  that  he  was 
ready ^  or  offered  to  perform,  when  he  takes 
upon  himfclf  to  perform  at  his  periL  /?« 
I  Lev.  19T. 

But,  if  the  condition,  tSc^  comprehends 
multiplicity  of  matter,  to  avoid  prolixity^ 
performance  generally  has  been  allowed^  and 
the  other  party  (hall  be  put  to  (hew  a  parti* 
cular  breach.  As,  if  the  condition  be  to  pay 
a  moiety  of  all  fums,  which  he  (ball  from 
time  to  time  receive.     jR.  i  Sid.  334% 

So,  if  the  covenant  be  in  the  negative^  it  is 
fufBcient  to  plead  generally  in  the  negative : 
As,  if  the  condition  or  covenant  be,  to  in- 
demnify,  ^c.  the  defendant  may  plead  ge« 
nerally  that  the  plaintiff  was  not  damntfiejT 

So,  if  to  affirmative  words  the  de^ndant 
pleads  in  the  negative,  not  damnified^  &c^  So» 
if  the  condition  be,  to  free  and  indemnify 
from  the  charges  of  a  fuit.  5  Com.  Dig. 
z\}. 

But,  where  the  covenantor  condition  is  to 
indemnify  from  a  certain  and  particular 
thing,  it  is  not  fufficient  to  fay  not  damnified 
generally,  but  he  muft  fliew  bovy  he  indem* 
nified.     Semi.  5  Mod.  244, 


1 4  •  P/eas  to  a  Breach  for  Non-payment  of  Rent^ 

« 

In  covenant,  if  the  breach  be  for  non-pay- 
men  of  rent,  the  defendant  may  plead  no- 
thing in  arrear. 

That  the  plaintiff  nil  babuit  in  tenementis. 
5  Com.  Dig.  211.  cites  to  the  lafi;  point. 
3  Lev.  i93»  But 
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But  in  2  Vent.  69.  its  laid  down  contra^ 
and  which  I  conceive  to  be  law ;  for  cove- 
nant mud  be  by  deed^  and  that  is  an  eftop- 
pel. 

The  defendant  may  plead  that  be  paid  at 
the  day.  2  Brownl.  273.  But  if  the  decla- 
ration ftatcs  the  rent  to  bt  Jlill  in  arrear^  plea 
of  nothing  in  arrear^  is  the  fafefl,  as  the  rent 
may  have  been  paid,  tho'  not  at  the  day,  or 
if  at  the  day,  the  defendant  may  fail  in  proof 
of  that  fad. 

Comyns  in  his  Digeji,  5/^.  211,  tho'  he 
has  given  the  cafe  from  Levint,  afterwards, 
himiclf  dates,  that  if  breach  be  afligned  up- 
on a  covenant  in  a  leafefor  non-payment  of 
a  Turn  in  gro/s,  nil  habuit  in  tenement  is  is  no 
plea,  and  cites  2  Vent.  99.  which  I  have 
before  cited,  as  an  authority  for  it's  having 
been  forcfolved. 

Levy  by  dijlrefs^  is  no  plea  in  covenaht 
for  non-payment  of  rent ;  for  this  admits  the 
rent  not  paid  at  the  day.  K.  2  Brownl.  273. 

That  the  houfe  was  burnt  down,  and  not 
rebuilt  by  leilor,  who  was  obliged  to  do  it, 
is  no  plea,     Stra.  763.     Ld.  Raym.  1477. 

AV/  babet  in  tenementis  cannot  be  pleaded, 
if  the  dcmife  is  by  indenture.  Stra.  817. 
Ld.  Raym.  1550. 

That  another  was  feized  in  fee  befoM  the 
^mife^  amounts  to  nil  babet ^  &c.     Ibid. 

15.  Far  not  making  Ajfurance. 

In  covenant  for  further  aflurance,  if  the 
breach  be,  that  counfel  devifed  a  note  for  a 
fine^   which  the  defendant  was  required  to 

acknowledge^ 
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acknowledge,  and  refufed,  the  defendant 
may  plead  that  be  was  not  required  Lut^ 
286. 

16.  For  not  repairing. 

In  covenant,  if  the  breach  be  for  default 
CI  repairing,  the  defendant  may  plead,  that 
he  did  repatr. 

That  the  plaintiff  was  to  deliver  timber, 
which  upon  requeft  he  did  not  deliver.  Lut. 
316.  Otherwife,  if  the  breach  be  afiigned 
in  a  thing  which  does  not  require  timber. 
JR.  Lut.  316. 

If  he  pleads,  that  be  repaired  generally, 
and  iffue  thereon,  after  a  verdid  for  the  de- 
fendant, it  (hall  be  well.     jR.  2  Mod.  176. 

But  the  proper  method  is  to  plead  in  the 
words  of  the  covenant. 

The  defendant  cannot  plead,  that  he  re- 
built. iS.  2  Leo.  189.  fiut  furely,  in  fuch 
cafe  a  plaintiff  would  only  recover  nominal 
damages. 

If  the  breach  be  that  the  tenements  were 
not  of  fuch  yearly  value,  the  defendant  may 
plead,  that  they  were.     Lut.  289. 

If  the  breach  be  that  a  ftranger  had  title, 
the  defendant  may  plead,  that  he  had  not. 
hut.  322. 

But,  if  the  breach  be  that  he  did  not  leafe, 
and  the  defendant  fays,  that  he  had  not  wbere^ 
of  be  could  demife^  replication  that  be  bad 
whereof  Gfr.  is  not  good.  R.  2  Bulji.  41. 
Certainly  he  ought  to  (hew  what  lands,  tSc. 
he  had,  whereof  he  could  demife. 

Yet, 
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Yet»  it  ihall  be  aided  by  a  verdidg  that  Be 
b^d  lands  vfbereofbe  could  demife.    JR.  z  Bulji^ 

ij.  "Judgment. 

If  the  defendant  has  judgment  againft  him 
upon  nil  dicit^  confeflion^  or  demurrer,  a 
writ  of  inquiry  (hall  be  awarded^  to  inquire 
of  the  damages,     i  Sand.  47. 

And  by  the  fiat.  8  6f  9  /T.  3.  r,  1 1.  In 
debt  upon  bond  for  performance  of  covenants^ 
the  plaintiff  may  fuggeft  on  the  roll  as  many 
breaches  as  he  diall  think  fit,  on  which  (hall 
ifluea  writ  to  fummon  a  jury  before  the  juf- 
tices  of  NtfiPrius  for  that  county,  to  try  each, 
and  what  damage  the  plaintiiFfuftainedby  ic« 
which  writ  the  faid  juftices  (hall  return  to 
the  court  from  whence  it  iflued. 

In  covenant,  if  there  be  an  ilTue  for  part, 
and  a  demurrer  for  part^  the  jury,  who  try 
the  iflues  (hall  alfo  find  conditional  damages 
upon  the  demurrer,  i  Sand.  109.  li  the 
idue  goes  to  the  whole,  the  jury  (hall  find 
damages,  and  there  (hall  be  judgment  there- 
on. 

And  by  iht fiat.,  8  fif  9  W.^^.  c.  1 1.  The 
jury,  befides  damages  and  colls  as  ufual,  fhall 
aflefs  damages  for  fuch  of  the  faid  breaches, 
as  the  plaintifif  fhall  prove  broken,  on  which 
the  like  judgment  fhall  be  entered  as  former- 

But,  if  theplaintifFailigns  feveral  breaches, 
and  the  defendant  does  not  rejoin,  the  plain- 
tiff may  fign  judgment^  if  he  plcafcs,  with- 
out 
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out  a  Wtit  of  inquiry  awarded  returnable  be^ 
fore  the  jufticcs  of  JVi^  Pnuf  i  for  he  ha^ 
his  eledion  to  proceed  upon  the  ftatute,  of 
by  the  coaimon  law,  apd  this,  as  well  where 
the  judgment  is  for  want  of  a  rejoinder,  as 
by  nil  dicit^  confcflion,  G?r*  Com.  Rep.  376. 
If  breach  is  adigned  for  non-payment  of 
rent,  and  for  not  repairing,  on  payment  of 
what  is  due  for  rent^  proceedings  as  to  that 
(hall  ftay.     JVilf.  js^ 

18.  Execution. 

After  a  judgment  in  covenant,  there  fhall 
be  the  fame  execution  as  in  debt. 

But  by  the  Jlat.  S  &  g  fF.  3.  c.  11.  If 
after  judgment^  and  before  execution,  the  de- 
fendant pays  into  court  for  the  plaintiff's  ufe 
the  damages  afiefTed  by  the  jury,  and  cofts^  a 
ce^et  executio  (hall  be  entered  on  record* 

So,  by  the  fame  Jiat.  if  the  plaintiff  be 
fatisfied,  by  execution  executed,  his  damages, 
cods,  and  the  charge  of  the  execution,  the 
defendant's  body,  land,  and  goods  (hall  be 
forthwith  difcharged,  and  thedifcharge  (hall 
be  entered  on  record. 

But,  by  the  fame  ftatute,  fuch  judgment 
fliall  remain  as  a  collateral  fecurity  to  the 
plaintiff  againfl  any  further  breach  of  cove^ 
nant;  in  which  cafe,  the  plaintiff,  &c.  may 
have  2l  fcirt  facias  on  the  fame  judgment 
againft  the  defendant,  his  heir,  terretenant^ 
executor,  or  adminiilrator,  fuggefling  other 
breaches,  &r.   upon  which  fhali  be  the  like 

pro- 
a 
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proceedings  ut  fupra  to  try  liTues,  difcbarge 
execution^  &r.     And  fo  toties  quotics. 

So  before^  where  there  was  a  judgment  in 
covenant  upon  a  breach  of  covenant,  a  ip^t^t^ 
txxzX /cire facias  might  have  been  Aied  upon 
a  new  breach,  without  fuingcovenant^^ii^t;^. 
R.  Cro.  EI.  3.  And  covenant  could  not  have 
been  fued  afterwards  upon  a  new  breach  of 
the  fame  covenant.  Per  Manwood.  3  Leo.  5 1  • 


PLEADING    IN     DEBT. 

I.  When  it  Jhall be  brought. 

Debt  lies,  where  a  man  is  indebted  to  ano- 
ther by  judgment,  contradl,  fpecialty,  Gfr- 

If  a  debt  be  under  40/.  it  (hall  be  fued  for 
by  plaint  in  the  county«  Or  by  jujlicies  in 
the  county. 

The jujicies  requires  the  (herifF,  quodjuftic^ 
the  defendant  that  he  render  to  the  plaintiff, 
what   he  owes  to  him,  &c.     And  the  word 
jujlicies  is  repeated  in  the  writ  to  each  debtor. 
yide  Reg.  139.  a.  F.  N.  B.  119.  /. 

And,  by  the  jujiicies^  the  county  court 
sni^y  hold  plea  in  debt  above  40 /•     2  Inji. 

312* 

If  it  be  fued  in  the  county,  the  plaintiff 

may  remove  it  by  pone  into  C  R.  without 
tuy  caufe,  and  the  defendant  with  caufe. 
Or  by  recordare^  if  it  be  fued  in  the  court 
of  a  city,  borough,  Gfr.  F.  N.  B.  iig.K^ 
If  the  debt  be  above  40  j.  it  ought  regular- 
ly to  be  fued   in  C.  B.  by  original*     Reg. 

'39- ^* 
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1^9.  ^.     And   upon  pretence  of  privilege, 
by  bill  in  B.  R»     4  Irifi.  71 . 

This  was  the  antient  law,  when  it  was 
doubted,  whether  debt  could  or  could  not 
be  brought  in  B.  R.  But  the  adion  is  now 
profccuted  in  any  of  the  king's  courts  of  re- 
cord at  Wejlminfter^  without  a  fcruple  of 
doubt. 


a.  What  Procefs. 

Procefs  in  debt  by  the  common  law,  was 
only  a  fummons.     3  Co.  12.  a. 

By  iht Jlat.  25  Ed.  3.  r.  17.  the  like  pro- 
cefs was  given  in  debt  as  in  account,  which 
by  ihtjiat.  fV.  2»  c.  17.  was  a  capvas^  and 
fo  to  outlawry.     3  Co.  12.      i  BrownL  50. 

The  original,  or  fummons  in  debt  is,  by 
z  pracipe  quod  reddat.     Reg.  139.^. 

And  it  (hall  be  in  the  debet  and  detinet  for 
money,  but  for  chattels,  or  by  or  againft  an 
executor,  it  (hall  be  in  the  detinet  only. 

The  original  ought  to  name  the  parties  by 
their  proper  names,  and  give  an  addition  to 
the  defendant.  It  ought  to  be  agreeable  to 
the  form  of  the  regiftcr.  And  if  there  be  a 
defeft  in  the  writ,  tejle^  or  return,  it  may  be 
pleaded  in  abatement,  or  adigned  for  error. 

The  (heriff  returns  upon  the  original, 
fledges  of  projecuting^  and  that  be  hatbfum-* 
moned^  &c.  -Or,  that  the  defendant  hath 
nothing  whereby  he  could  fummons^  or  if  the 
defendant  be  a  clerk,  no  lay  fee  wlereby^ 
&c. 
Vol.  r.  Z  The 
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The  furamons  ought  to  be  fifteen  days  be- 
fore the  day  of  the  return.  5  Com.  Dig.  223. 
Fide  Kit.  257. 

Debt  lies  in  B*  JR.  by  original.  SemS. 
per  Hardwkke^  C.  J.  B.  R.  H.  31^. 

There  is  not  now  a  doubt^  but  debt  lies 
in  B«  R.  upon  any  procefs* 


3.  Capias. 

If  the  defendant  does  not  apppear  upon 
the  return  of  theoriginal^  a  capias  ilTues.  If 
he  does  not  appear,  nor  is  taken  upon  the 
c^piasp  an  ^/iai  capias^  and  afterwards  a 
pluries  capias  iflues.  And,  if  the  fberiflf  re^- 
turns  upon  the  capias^  that  the  defendant 
lurks  (or  lies  hid),  in  another  county^  a 
tejlatum  capias  to  the  fheriff  of  fuch  county. 

By  the  common  law,  a  capias  does  not  he, 
except  in  aflions  fuppofed  to  be  done,  vi  et 
^rmis^  or  for  the  kind's  debt-  5  Com.  Dig. 
213,  214. 

By  thtjlat.  of  Marl.  23.  and  IT.  2.  11. 
It  was  given  in  account,  and  by  the  Jiat. 
25  Ed.  3. 17-  in  debt,     3  Co.  12.  a. 

The  capias  ought  to  be  tefted  at  the  re- 
turn of  the  original,  the  aiias^  at  the  return 
of  the  capiasj  and  the  pluries^  at  the  return 
of  the  alias. 

It  ought  to  be  returnable  ih  the  next  term 
after  thctejlc. 

The  capias  ought  to  be  conformable  to  the 
original,  and  the  alias  and  pluries^  to  the 
capias.     And  therefore,  ii  the  original  is  ji. 

3  ^ 
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it  B,  and  the  capias  is  j4.  nuper  de  B.  it  is 
error^  5  Com.  Dig.  214.  cites  as  to  the  laft 
point.     R.  2  Cro.  57.  6. 

If  the  original  be  Launcelot^  and  the  ca* 
pias  Lancelot.  Semb.  Cro.  El.  50.  But  I 
conceive  fuch  a  trifling  variance^  would  not 
now  be  adjudged  error. 

If  the  one  be  Alderman^  the  other  Armiger . 
R.  Tel.  120. 


4*  Ex f gent. 

If  the  defendant  is  not  taken,  or  does  not 
appear  upon  the  return  of  the  pluries  capias^ 
an  exigi facias  iifues.     Reg.  Jud.  2.  a. 

By  the  Jtat.  31  EL  c.  3.  In  all  pcrfonal 
aftions,  a  writ  of  proclamation  (hall  be 
made  out  upon  every  exigent  of  the  fame 
tefte  and  return,  and  delivered  to  the  flieriff 
of  the  county,  where  the  defendant  then 
dwells,  who  (hall  thereon  make  three  pro- 
ckmations,  the  firft  at  the  county  court, 
the  fecond,  at  quarter-feflions,  and  the  third, 
a  month  before  the  quinto  exaSl'  at  the  church 
door,  where  the  defendant  dwells,  &c.  and 
all  outlawries  otherwife  had  (hall  be  void. 
So  by  the Jlat.  6  H.  8.  r.  4. 

The  exigent  (hall  be  conformable  to  the 
original  and  capias.  And  therefore,  if  it  be 
a  tefiatum  capias y  an  exigent  does  not  lie 
thereon,  in  the  laft  county,  without  an 
original  capias  there. 

The  exigent  (hall  have  fuch  return,  as  that 
five    county-courts   may  intervene    between 

Z  2  the 
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tbc  tejle  and  return.  And  if  there  arc  not 
five  county-courts,  before  the  return,  an 
exigent  de  novo  allocat^  4  Corn  \^yxz%. 

If  another  perfon  of  the  fame  name  with 
the  defendant,  appears  upon  the  exigent^  the 
plaintiff  may  have  an  exigent  de  novo  againfl: 
the  defendant. 

Tht  exigent  allocat*  Com*  louft  be  executed 
at  the  next  county  after  ^the  fourth  ;  for,  if 
by  any  accident,  the  fifth  county  intervenes, 
it  will  be  error. 

Proclamation  mu(i  appear  to  be  made  at 
the  county-court,  htXA  for  the  county,  for 
in  the  county  is  not  fufficient. 

If  there  are  feveral  defendants,  it  muft  be 
faid,  that  neither  of  them  appeared. 

If  the  defendant  appears  upon  the  exigent^ 
the  flierifF  may  return  a  reddidit  fe.  So,  iif 
one  of  the  defendants  appears,  he  may  re- 
turn fo  for  him,  and  proceed  againft  the 
others.     So,  if  one  defendant  dies. 

If  the  defendant  appears  upon  the  exigent^ 
he  may  have  a  fuperfedeas  to  the^iheriff. 
And;  if  the  (heriff  proceeds  afterwards  to 
outlawry,  it  will  be  error. 

So,  it  will  be  error,  if  the  outlawry  be 
pronounced  on  the  fame  day  the  exigent  bears 
tejie.  If  there  be  no  return  to  the  exigents 
Or  the  name  of  the  £heriff  be  not  added  to 
it. 

But  it  is  no  error  in  an  outlawry,  after 
judgment,  if  there  be  no  proclamation  in 
the  county  where  the  defendant  inhabits.  5 
Com.  Dig.  214,  15.  cites  as  to  the  laft 
point.     R^  2  Cro.  ^jy.  which  N.  B.   for 

on 
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en  this  ground  it  is,  that  for  expedition^  fo 
many  defendants  are  outlawed  in  London^ 
though  they  do  not  dwell  there.  If  they 
would  avoid  an  outlawry,  they  muA  appear, 
which,  in  general,  is  all  that  the  plaintiff 
requires. 

So,  an  outlawry  (hall  not  be  reverfed  for 
default  of  proclamation  in  the  county  where 
the  defendant  dwelt,  till  ifTue  taken  thereon 
and  tried,  i  And.  36.  But  that  is  feldom 
now  infided  on.  The  objedt  is  to  get  bail, 
or  an  appearance. 

Superfedeas  to  th6  exigent  fliould  be  de- 
livered to  the  iherifF  before  return.     Barnes, 

319- 

If  defendant  becomes  a  prifoner  after  the 

tejle^,  and  before  return  of  the  exigent  on  ca. 

fa.  proceedings  fliall  beftaid.     Barnes^  321* 

Return  of  proclamations,  *' that  they  were 
made  as  by  the  writ  commanded,"  good. 
Semb.  Barnes^  322. 

Whilft  the  writ  remains  in  the  (herifF's 
bands,  though  after  the  return,  zfuperfedeas 
may  be  allowed  on  cbfts.     Barnes,  323, 


5,  Outlawry  upon  it. 

If  the  defendant  upon  the  exigent,  being 
quint 0  exa£l\  makes  default,  there  (hall  be 
be  judgment  quod  utlaget\  And  the  outlawry 
fhall  be  by  judgment  of  the  coroners.  If 
there  are  feveral  defendants,  the  judgment 
(ball  be  quod  utlagentur. 

Z  3  If 
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If  the  defendant  be  a  woman,  it  (hall  not 
fay,  quod  utlaget ;  but  quod  nvaiveat\  other- 
wife  it  is  error. 

A  return  of  the  coroners,  that  he  was 
outlawed  upon  a  certiorari  to  them,  does 
not  conclude ;  for  it  does  not  belong  to 
them. 

In  every  cafe  where  the  entry  varies  from 
the  legal  form,  it  will  be  error :  As,  if  it 
does  not  appear,  that  the  county-court  was 
htlAfor  the  county. 

Or,  if  it  be  in  the  bujiings,  without  fay- 
ing, that  it  was  in  the  bufiings  of  tbe  common 
fleas.     Cro.  EL  50. 

So,  if  the  quinto  exa^\  &c.  be  entered  the 
day  of  the  te/ie  of  the  exigent.  Or,  there 
be  only  fourteen  days  between  the  two 
county  days  upon  the  return  of  the  exigent. 
3  BuIJlr.  171. 

If  there  are  feveral  defendants,  and  the 
entry  is,  that  tbey  did  not  appear,  without 
faying,  nor  either  of  them. 

If  the  year  is  not  mentioned  to  the  quarto 
exa£l\  though  it  be  to  the  tertio  and  quintQ% 
by  which  it  may  appear  to  be  the  fame 
year.  ^  Com.  Dig.  21  ^.  cites  to  the  laft 
point.     R.  2  Rol.  803,  /.  25. 

If  it  be  ad  comitaf  tenf  primo  M.  Anno 
Regni  Domini  Nojri  Jacoii,  omitting  Regis. 
Or,  Domini  Regis,  omitting  the  king's  name* 
Or  omitting  Regni  Anglice. 

If  the  outlawry  be,  6y  judgment  of  tbe 
coronersj  without  naming  the  coroi^ers,  ex- 
cept in  London.  But  in  London,  it  is  not 
ufual  to  name  the  coroners. 

So 
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So  qwnta  exaSf  ad  tejl"  S.  Paulu  1653* 
without  iaying,  A.  D.  is  no  error.* 

So  in  London,  fourteen  days  between  two 
buftings  will  be  well^  for  the  huftings  noay 
be  held  every  week.     5  Com.  Dig.  21 5* 


6.  Capias  Utlagatum. 

After  outlawry  returned,  the  plaintiff  {hall 
have  a  capias  utlagatum  againfl  the  defendant^ 
or  fpecial,  againil  him,  his  goods,  and  lands. 
And  thereon  an  inquifition  Oiall  be  taken  and 
returned,     5  Com.  Dig.  215* 

Yet  by  the  fiat.  4  and  5  IF.  and  M.  c.  18. 
a  defendant  taken  upon  a  capias  utlagatum, 
ihall  be  difcbarged  on  his  attorney's  figning 
an  appearance,  or,  if  fpecial  bail  required^ 
on  bondj  (Sc. 

If  the  defendant 'be  taken  upon  a  capias 
utlagatum^  the.plaintifF cannot  declare  againft 
him,  for  the  procefs  is  determine^.  D.  Cro. 
EL  706,  7. 

But  he  may  have  a  new  adtion  of  debt 
againft  him.  Cro.  El.  707*  5  Co.  88.  a. 
Or  may  revcrfe  the  outlawry  for  error,  i  Bro. 
Ent.  215,  216. 

By  the  Jlat.  31  EL  c.  3,  None  (hall  be 
admitted  to  reverfe  an  outlawry  for  want  of 
proclamation,  unlefs  he  put  in  bail  to  anfwer 
the  plaintiff  on  the  fame  caule  of  adien,  and 
to  aniwer  the  condemnation  alfo,if  the  plain- 
tiff begin  fuit  before  the  end  of  two  terms 
next. 

Z  4  So, 
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So,  if  the  reverfal  be  for  other  defe6l/ 
when  the  debt  and.  damages  amount  to  up^- 
wards  of  lo/.  5  Ccm.  Dig.  216. 

If  the  plaintiff  proceeds  to  an  outlawry, 
when  the  defendant  is  in  prifon  upon  the 
capias^  he  (hall  reverfe  it  at  his  own  charge. 
2  Vent.  46.  Or,  if  the  plaintiff  knew  that 
he  was  in  prifon  in  another  adion  at  his  fuit. 
Salk.  495.  Or,  if  the  defendant  appears  pub- 
licly, it  (hall  be  fo  in  B.  R.  Otherwiie  in 
C  B.  Salk.  495.    Sed.  q.  as  to  C.  B. 

After  outlawry  reverfed,  the  defendant 
ought  to  appear  and  accept  a  declaration 
within  two  terms  next.  Fide  5  Com.  Dig. 
216. 

If  the  outlawry  was  in  London^  &c.  the 
plaintiff  may  afterwards  declare  in  another 
county.     R.  3  Lev.  245. 

If  the  plaintiff  does  not  declare  within 
two  terms  after  notice  of  the  reverfal  of  the 
outlawry^  the  defendant  (hall  have  coils  to 
be  taxed  by  the  prothonotary.  Per  rule  Tri^. 
33  Car.  2.    Mills  81. 

After  outlawry  reverfed,  the  plaintiff  may 
declare  upon  the  firft  or  upon  a  new  origin 
nal,  for  by  the  outlawry,  the  firft  was  deter- 
mined 5  Com.  Dig.  216.  Jon.  442. 

if  the  capias  utlagatum  recites  a  fpecial 
original^  fpecially  exprefling  the  caufe  of 
adtion,  the  (heriff  muft  take  fpecial  bail^ 
though  the  cupias  utlagatum  is  not  marked 
for  bail.     3  B//rr.  1482. 

Procefs  of  outlawry  is  not  within  \htjlaf. 
12  Geo.  I.  c.  29.     Ibid. 

The 
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The  defendant  cannot  rcvcrfe  the  outlawry, 
without  giving  fuch  bail  as  the  law  requires. 
Ibid. 

If  the  cafe  originally  required  fpecial  bail, 
and  defendant  (lands  out  to  an  outlawry^  he 
cannot  come  in  and  appear  to  the  outlawry, 
without  putting  in  fpecial  bail,  and  the  fila* 
cer  (hall  not  ifTue  a  fuperjedeas  untill  then. 
3  Burr.  1920. 

An  arred  upon  a  capias  utlagatum^  is  bad 
on  a  Sunday.     Barnes^  319. 

Capias^  aitas^  &  pluries^  may  liTue  all  toge-^ 
ther  in  order  to  an  outlawry*  and  no  affida* 
vit  for  bail  is  required,  nor  any  date  to  the 
writs.     Barnes^  322. 

On  a  plaintiff's  death,  and  no  adminiftra* 
tion,  a  prifoner  on  cap.  utlag.  (hall  be  dif* 
charged. 

A  prifoner  upon  capias  utlagatum  dlf* 
charged  by  infolvent  adt,  cannot  be  taken  oa 
a  new  capias  utlagatum.     Barnes^  378. 


7.  Declaration  in  Debt. 


Muji  Jhew   the  Certainty  of  the  Debt  de* 

manded. 


A  declaration  in  debt  is  founded  upon  a 
fpecialty,  or  judgment,  or  contradt. 

In  all  9<5tions  for  debt,  the  declaration 
muft  (hew  the  certain  fum  demanded  ;  and 
therefore   if  the  contrail  is  contingent,  or 

depends 
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depends  upon  divers  particulars,  the  decia* 
ration  fhall  demand  a  fum  certain.  5  Com^ 
Dig.  216. 

if  the  declaration  be  upon  feveral  bonds 
or  contradls,  what  is  due  upon  both  fhall  be 
demanded  in  one  intire  fum.  Tel,  8i.  3  Leo* 

119* 

If  it  be  for  arrears  of  an  annuity  granted 
for  years,  it  muft  be  for  fuch  a  fum,  with- 
cu-t  faying  de  annuali  rcdditu.  R.  Tel.  208. 
J  BulJ}.  151. 

If  the  contraft  be  for  foreign  coin,  the 
fafcft  way  is  to  declare  that  be  render  20 L 
certain,  or  whatever  other  fum,  and  then 
{hew  the  contradl  for  fo  much  foreign  coin, 
%Dl:icb  amounts  to  20  Lrf  Engltjh  money.  And 
this  in  debt  by  bill  as  well  as  byoriginah 

If  a  man  binds  himfelf  in  a  bond  to  pay 
fa  much  Fhmijh,  &c.  the  plaintiff  may  de- 
clare, that  he  render  fo  much  as  it  amounts 
to  in  Evglijh  coin.     5  Com.  Dig.  216. 

If'  a  man  is  bound  to  pay  67  /.  a^  H.  and 
debt  is  brought  for  56  L  the  value  of  the 
coin  there,  without  more,  if  the  defendant 
demands  oyer  of  the  bill,  and  then  demurs 
there  fhall    be  judgment  for  the  defendant, 

R.  2  Buljl.  ^s\^ 

Where  the  contra<fl  is  for  foreign  coin, 
the  plaintiff  has  his  election  to  demand  fuch 
coin,  or  as  much  as  it  amounts  loin  Jier  ling. 
R.  I  L^o.  41. 

If  there  be  a  fale  of  goods  for  two  jewels, 
two  diamonds,  &r.  in  certain;  the  declaration 
may  demand  the  iewels,  (Sc.     i  And.  118. 

Yet 
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Yet  if  the  declaration  be  for  fo  much  F/r-  * 
mijh  money,  to  the  value  of  fo  much  Engltjh 
money,  it  is  well.     But  then  the  jury  ought 
to  enquire  of  the  value,  or  a  writ  of  inquiry 
muft  iflue  before  judgment.     5  Com.  Dig. 

217- 

if  the  contradl  be  for  20  /.  to  be  paid  in 
goods,  without  faying  what  in  certain,  ic 
muft  demand  the  20/.  not  the  goods.  R^ 
I  And,  1 18. 

If  the  contrail  be  for  100  guineas,  he  may 
declare  for  fo  much  as  they  ar^  valued  at. 
T>ub.  Skin.  573.  As  guineas  arc  Englijb 
coin,  and  of  known  value,  I  think  there  is 
not  any  great  reafon  to  doubt. 

If  debt  be  for  a  certain  fum,  and  the  parti- 
cular contrads,  whe^reon  the  plaintifFdeclares 
amount  to  more,,  it  is  bad,  for  he  has  judg- 
ment for  more  than  he  demands.  R.  Tel.  5* 
5  Com.  D:g.  217.     Ef  vide  idem.  53,  220. 

So,  if  he  declares  for  fo  much  due,  and 
demands  a  lefs  fum  without  (hewing  that  the 
refidue  is  difchargcd.  5  Com.  Dig.  217. 
Et  vide  id.  53, 

So,  if  he  declares  upon  feveral  contrails, 
and  (hews  part  fatisfied,  but  does  not  fay  on 
which  contrail,  and  he  cannot  recover  on  all 
the  contrails,  he  (ball  recover  for  no  part. 
R.  Cro.  El.  583.     Sed.  Fide  p.  348. 

So,  if  the  debt  be  founded  upon  record 
or  fpecialty,  and  he  demands  a  Icfs  fum  than 
is  due  by  the  fpccialty,  without  (hewing  the 
reGdue  fatisfied  :  As,  if  80  j.  are  demanded 
upon  a  judgment  in  an  inferior  court,  where 

the 
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the  judgment  was  for  Sox.  and  fourpence.  Ri 
•'3  Mod.  41. 

But  debt  for  50  /.  and  a  declaration  upon 
a  bill  to  pay  50  /.  viz.  10  /.  at  5  feveral  days, 
and  10  A  nomine  pana,  is  well  for  it  is  a  feve- 
ral bill  as  to  the  nomine  pcena.  R.  Cro.  EL 

So  in  debt  upon  feveral  bonds,  if  he  (hews 
part  fatisfiedy  it  is  fufficient,  though  he 
does  not  fay  upon  which  bond.  R.  3  Bulji. 
244.  I  Rol.  423.  So  it  is  fufficient,  if  he 
declares  fer  a  debt  of  50 A  though  part  be 
fatisfied  before  action,      i  Vent.  135. 

On  a  certificate  of  thQ  comoiiilioners  of 
army-debts  for  105/.  i8j.  jld.  the  demand 
which  it  was  neceffary  by  the  fiatute  to 
make,  had  been  made  for  105/.  iSx.  6  ii/. 
and  plaintiff  was  nonfuited.     Bunb.   i66« 

8  When  in  tht  Debet  and  Define f. 

A  declaration  in  debt  generally  (hall  be  in 
the  debet  and  detinet.  Though  it  be  againft 
hufband  and  wife  for  the  debt  of  the  wife  dum 
fola.  Though  debt  be  for  guineas,  or  foreign 
coin  of  fo  much  value  Englijh.  But  where 
the  adtion  is  brought  for  goods  and  chattels^ 
it  may  be  in  the  detinet  only. 

So,  if  it  be  brought  for  foreign  coin.  Or 
for  guineas  \nfpecie. 

So,  in  adlion  by  or  againft  an  executor, 
or  adminiftrator. 

But  upon  an  original  in  debt,  the  plaintiff 

cannot  declare  in  annuity.     And  therefore, 

4  >  if 
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if  the  declaration  is  that  he  render  50/.  of  an 
annual  rent^  and  fhews  the  grant  of  an  annu-^ 
ity^  it  is  bad. 

A  declaration  in  B.  R.  of  a  plea  of  debt 
that  he  render  to  him  20  /.  without  faying, 
V)hicb  be  owes  to  him^  and  unjujily  detains^ 
16  bad.     5  Com.  Dig.  217. 


9.  Declaration  upon  a  Bond,  &c. 

If  the  plaintiff  declares  upon  a  bond^  or 
other  fpecialty,  he  muft  (hew  the  certainty 
of  the  bond,  &c.  And,  therefore,  if  he 
fays,  be  granted^  &e.  by  a  writings  without 
faying,  by  bis  writing  obligatory,  it  is  bad. 
Semb.  Cro.  Car.  209.  Or  by  a  writing ^gned 
witb  bis  band.     Semb.     3  Lev.  234. 

But,  by  bis  writing  obligatory  is  fufficient 
without  faying,  fealed  witb  bisfeal,  for  writh- 
ing obligatory^  implies  it.  And  if  he  omits^ 
by  bis  writing  obligatory,  after  plea  upon 
oyer,  that  be  paid,  &c.  it  ihall  be  aided.  So, 
after  plea  of  privilege,  and  a  demurrer  there- 
to.    5  Com.  Dig.  21 8. 

So,  by  bis  writing  obligatory  is  fufficient, 
without  mention  of  the  date,  or  feal,  or  de- 
livery. 5  Com.  Dig.  2\8.  cites  R^  Mod. 
Ca.  306.  Sed.  qu.? 

So,  by  bis  writing  obligatory  tbe  date 
whereof  is  the  fame  day  and  year,  thotigh  it 
has  another  or  void  date,  for  the  date  whereof 
(hall  be  conftrucd  of  the  delivery,  otherwife 
if  it  was  bearing  fuch  a  date;  for  then  the 
true  date  (hall  be  fet  out.     R.  Salk^  463. 

If 


If  the  bond  upon  oyer  appears  to  be,  y.  A^ 
Jland  bound  in  i6  /.  and  is  to  be  paid  to  B/s 
executors*  it  is  good  without  faying  to  whom 
hound.  R.  3  Lev.  21. 

If  the  whole  fubftance  of  the  bond,  Gfr. 
be  in  the  declaration,  it  is  not  necefTary  to 
mentiop  words,  underwritten,  or  indorfed. 
J?.  2  ^rownl.  98. 

Th<  plaintiff  may  declare  upon  feveral 
bonds  in  the  fame  declaration •  Fide  ASlion. 
Div.  VI. 

So,  he  may  declare  upon  a  bill  for  the 
payment  of  money  on  a  day  with  a  nomine 
fcena^  for  non-payment,  and  afterwards 
declare  for  the  nomine  poena.  R.  Cro.  El. 
771.  Sed.  qu.  If  equity  would  not  give  fome 
relief  ?  So  he  may  declare  upon  a  penal  bill, 
though  it  be  not  formally  cxpreffed,  R.  2 
Vent.  106. 


If  the  declaration  is  infufficient,    or  u 


Don 


oyer^   appears   not    fufficient,   the    defendant 
O^ay  demur,     5  Com^  Dig.  218, 

10  Upon  a  Statute t  Recognizance^  &c.    When 
it  lles^  Fide  Debt.     Div.  I.  No.  3. 

If  the  plaintiff  declares  upon  a  flatute,  re- 
cognizance, &c.  he  muft  (hew  the  certainty 
of  the  ftatutc  ;  or  recognizance.  AJh.  Ent. 
223.     Rajl.  189.  a. 

And  therefore,  if  he  declares,  that  A.  be- 
fore the  Ch.  y.  became  bound,  &c.  and  if 
default  was  made,  then  by  the  fame  writing 
he  granted  that  the  penalty  in  the  ftatutc 
ftaple  (hould  run,  &c.  without  faying,  by  its 

uriting 
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mritwg  obligatory 9  or  according  to  the  f&rm  of 
tbejiatute^  it  is  bad.  R.per  3  J.  Cro.  Car^ 
363.  So,  if  the  declaration  does  not  (hew 
the  (latQte  to  have  fuch  feals  as  the  ad  di* 
redls,  it  will  be  bad.     Mo.  Sir. 

But,  if  the  jury  find  that  ^.  acknowiedgcd 
himfeif  to  owe,  &e.  without  faying  Ay  bis 
^writing  obligatory,  or  according  to  the  form  cf 
tbe  Jiatute^  it  is  fufficicnt.  R.  4  Co.  65.  b^ 
So,  if  the  ftatute  be  recited,  as  inducement 
to  the  aftion,  it  i'S  Aifficient,  though  it  h  not 
faid,  that  it  was  under  feat.     JR.  Mo.  8  i  r. 

For  ftatutes  ftaple,  vide  27  Ed.  '^^  ft*  2-  c. 
9.  and  15  i?.  2.  c.  9.  Recognizances  mufl: 
be  rcgiftred,  vide  5  Ann.  c.  18.  §  4.  Recog- 
nizances ^ax  debts  may  be  taken  before  the 
chief  juftices,  &c.  23  H.  8.  c.  6.  8  Geo;. 
1.  c.  25* 

I-Q  an  adion  vpon  a  recognizance  again  ft 
bail,  the  plaintiff  mud  (hew  at  whofe  fuit 
the  defendant  became  bail,  and  for  what  fum 
the  fuit  was  brought,     i  ff^ilj*  284- 


1 1 .    Upon  a  Contract. 

If  the  plaintiff  declares  upon  a  contra(ft, 
he  ought  to  fliew  the  certain  contradt,  where 
the  contradl  is  exprefs  :  As,  upon  a  mutua^ 
tus,  or  account.  Upon  a  falc  or  other  agree- 
ment executory.  For  a  falary  upon  a  retain- 
er. For  f^es.  Upon  a  fubmilfion  to  an 
award,  without  fpccialty. 

So^  if  thecontfaft  is  only  implied  by  the 
-\wf^    the  plaintiff,    by  his  declaration  ought 

to 
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to  (hew  the  foundation  of  the  contrad.  Asp 
in  debt  for  an  efcape,  the  plaintiff  (hall  (hew 
the  judgment^  execution,  and  commitment 
thereon.  ^Com.  Dig.  218,  219,  Vide  A^ion 
jipon  the  cafe  for  negligence^     Div.  I.     No.  2^ 

For  a  penalty  of  a  by-law,  he  muft  fliew 
a  power  to  make,  the  by-law  made^  and  a 
breach. 

For  a  fine  of  a  copy-hold,  a  cuftom  for 
the  fine,  and  admiflion  to  the  copyhold. 
For  a  fine,  or  amerciament,  in  a  court-leet, 
the  plaintiff  muft  fhew  g  power  to  hold  the 
leet,  the  ofifence,  and  the  fine  or  amerciament 
for  it.     5  Com.  Dig.  219. 

12.     Upon  a  Judgment. 

If  the  plaintiff  declares  upon  a  judgment, 
he  muft  (hew  the  certainty  of  the  judgment. 
As,  if  the  declaration  be  in  C.  B.  upon  a 
judgment  in  B.  R.  he  muft  (hew  the  term 
and  parties,  and  what  was  recovered.  So, 
if  it  be  upon  a  judgment  in  the  fame  court. 
So,  if  it  be  upon  a  judgment  in  an  inferior 
court.  5  Com.  Dig.  319. 
'  So  the  plaintiff  muft  aver  that  the  judg- 
ment ftands  in  full  force.  SemA.  Lut.  600. 
I  am  inclined  to  think  the  declaration  would 
not  be  good,  without  this  averment,  and  it 
is  ufual  to  add  that  the  plaintiff  hath  not  had 
any  execution  of  the  judgment,  and  that  the 
money  recovered  remains  unpaid. 

But  in  debt  upon  a  judgment,  the  plaintiff 
need  not  (hew  all  the  proceedings  at  large. 

Semb. 
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Semi,  Cro.  EL  817.  And  this  is  certainly 
law. 

Tho'  it  be  upon  a  judgment  in  an  inferior 
court.  It  is  not  ncccffary  to  (hew  (except  in 
the  cafe  of  an  executor  or  adminiflra^or,) 
more  than  the  judgment.  Nor  in  a  declara- 
tion againft  an  executor  or  adminiftrator  upon 
a  judgment,  more  than  the  declaration,  and 
the  judgment  upon  it.     5  Com.  Dig.  219. 

Sed.  qu.  If  even  the  declaration  need  be  fet 
forth  ?  I  conceive  the  nature  of  the  adtion, 
and  the  fum  recovered,  &c.  are  fufficient. 

It  is  not  neceffary  to  fay,  prout  patet  per 
Recordum.     Per  Holt^  Satk.  565. 

So,  if  the  plaintiff  does  not  (hew,  in  ac- 
tion upon  a  judgment  in  C.  B.  who  were  the 
judges  of  the  court,  it  will  be  aided  after  ver- 
dia.     R.  Cartb.  86. 

On  a  judgnjent  of  non-fuit  in  an  inferior 
court,  it  is  not  ceceifary  to  fet  forth  that  the 
plaint  in  the  court  below  was  levied  for  a 
caufe  of  adlion  ariiing  within  its  jurifdidtion; 
nor  is  it  neceiTary  to  fet  out  the  plaint  and 
fubfequent  proceedings ;  it  is  enough  if  the 
nonfuit  is  laid  to  be  given  and  recorded  at  a 
court  held  within  its  jurifdidion.  i  Wilf^ 
316. 

1 3.     Ple^s. 

Nul  ttel  Record y   nil  debet ^    &c.    vide  poft. 

No.  36,  &c. 

To  debt  upon  judgment  in  any  court  of 

record,  if  there  was  no  fuch  recovery,  or  the 

VoL«  L  A  a  record 
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record  is  miftaken^  the  defendant  may  pleads 
nul  tiel  record.  3  Mod.  41,  Though  the 
judgment  was  in  the  fame,  or  an  inferior 
court.     Bro.  V.  M.  244.     Clift.  148. 

For  this  reafon  the  plaintiff  ought  to  de- 
clare as  generally,  as  the  rules  of  good  plead- 
ing will  allow. 

In  every  cafe  where  the  record  is  denied, 
the  defendant  (hall  fay,  nul  tiel  record.  And 
nul  tiel  record^  without  more,  is  a  complete 
liTue  if  the  record  as  in  the  fame  court.  Mod. 
Co.  40. 

But  where  the  record  itfelf  is  (hewn  to  the 
court  in  pleading,  the  defendant  cannot  fay, 
nul  tiel  record;  for,  by  the  profert  in  curia ^ 
it  appears  to  the  court,  that  there  is  fuch 
a  record :  As,  if  letters  patent  are  pleaded, 
the  defendant  may  fay,  non  conceffit^  but  not 
nul  tiel  record.     Co.  Lit.  260.  a.  Hard.  i58« 

If  the  defendant  pleads,  nul  tiel  record,  he 
ihall  conclude  to  the  adion*     Clift.  148, 

And  to  this  plea,  the  plaintiff  ought  to 
reply,  that  there  is  fuch  a  record.  Lut.  945. 
And  the  replication  (hall  conclude  frout 
fatet  per  recordum.     Lut.  945. 

If  the  record  is  in  the  fame  court,  the  re- 
plication fhall  pray,  quod  videaf  per  cur\ 
and  a  day  (hall  be  given  for  the  infpedtion. 
Or  the  plaintiff  may  demand  oyer.  If  it  be 
in  another  court,  day  is  given  to  produce  it. 
5  Com.  Dig*  220. 

If  it  be  in  a  county  palatine,  there  (hall 
he  a  writ  to  the  chamberlain  to  certify,  &c. 
Clift.  148. 

So» 
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So,  if  it  be  in  an  inferior  court,  there 
ftiall  be  a  writ  to  the  proper  officer  to  certify, 
&c.     Bro.  V.  M.  244. 

If  the  officer  rcfufe  to  certify,  there  (hall 
be  a  rule  to  do  it  upon  pain,  and  if  he  does 
not,  an  attachment  {hall  iflue.     Pal.  562. 

At  the  day  given  for  the  record,  there  (hall 
be  judgment  for  or  againft  the  defendant, 
if  he  (hews  or  fails  of  the  record.  But  an 
immaterial  variance  is  no  failure. 

To  debt  upon  a  judgment  in  a  court  not 
of  record,  the  defendant  may  wage  his  law, 
or  plead  nil  debet.     5  Com.  Dig.  220. 

By  the  Jiat.  4  and  5  An.  c.  16.  To  debt 
upon  any  judgment,  the  defendant  may  plead 
payment  in  bar  of  the  adtion. 

If  there  is  judgment  for  388/.  id.  and 
debt  is  brought  on  it  for  388  A  omitting  the 
penny,  it  is  variance,  and  cannot  be  cured 
by  a  remittit  of  the  penny,  for  that  mu(t 
be  before  judgment.  Stra.  iiji.  There- 
fore it  is  better  in  entering  up  judgment^ 
not  to  take  pence. 

On  nul  tiel  record  plcsidcd,  B.  R.  will  not 
make  an  order  for  the  proper  officer  of  C.  B. 
to  attend  with  the  record,  there  mufl;  be  a 
certiorari.     2  Burr,  1034* 


14.  Upon  a  Demife. 

If  the  plaintiff  declares  upon  ademife,  he 
muft  fhew  the  certainty  of  the  lands  ^emifed. 
And  therefore^  if  he  alledges  a  demife  made 

A  a  2  to 


I  356  1 

to  B.  and  does  not  (hew  where  the  land  Iie$9 
it  is  bad« 

If  the  plaintiff  be  an  aflignee,  he  muft 
(hew  a  good  aflignment :  As»  an  alignment 
by  deed.  And  per/criptum,  without  faying, 
Jigillat\  or  fa£i\  is  not  fufficient. 

But  default  of  attornment  (hall  be  aided 
after  vcrdia.  So,  if  he  fays,  that  he  is  yet 
feifed  of  the  reverfion,  where  the  term  is  de- 
termined. 

So  it  is  fufficient,  to  alledge  the  lands  de- 
mifed,  as  general  and  certain  as.  they  are  in 
the  leafe.  Though  no  vill  appears,  where 
the  land  lies,  but  only  the  county. 

So  it  is  fufficient  to  fay,  that  the  plaintiff 
deqiifed,  without  (hewing  what  eftate  he 
had.     5  Com.  Dig^  220. 

So  the  plaintiff  mufl  (hew  that  the  defend- 
ant entered  and  was  pofleifed  by  virtue  of 
the  demife.  Semb.  Cro.  El.  262.  Vide  in^ 
fra. 

But  was  he  to  declare  in  covenant,  I  con- 
ceive fuch  an  allegation  would  be  unnecef- 
fary. 

This  is  ncccffary,  where  the  debt  is  for 
resit  upon  a  leafe  at  will ;  for  the  defendant 
is  charged  in  refpedt  of  his  occupation.  R. 
I  Salk.  209. 

If  he  (hews  that  he  was  pofTcfTed  from  the 
fcaft  of  St.  M.  unto  the  fcaft  of  St.  M.  when 
he  demands  rent  for  one  year,  it  is  bad ;  for 
it  wants  one  day  of  a  year.     Per  TeL  74. 

By  virtue  of  which  demife  be  entered  \%  fuf- 
ficient, without  (hewing  the  time  of  the 
entry.  JR.  hat.  196,  And  if  the  leafe  com- 
3  menccd 
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menced  at  a  future  day,  it  (ball  be  intended, 
that  he  entered  after  the. day.     R.  2  Cro. 

Upon  a  leafe  for  years,  no  entry  or  occa* 
pation  need  be  alledged.      i  Sali.  209. 

The  plaintiff  muft  (hew  exprefsly  what 
rent  is  referved ;  for  according  to  the  rate 
of  20/.  is  not  fufficient.  R.  i  Sali.  262. 
So  the  plaintiff  muft  (hew  when  the  rent  was 
inarrear.     SemA.  2  Cro.  668. 

But  it  is  fufficient,  if  the  plaintiff  fays, 
the  rent  was  in  arrear  at  fuch  a  day,  with- 
out faying,  that  it  then  became  due;  for  it 
(hall  be  intended  upon  a  general  demurrer. 
R.  I  Sali.  139.  If  it  be  referved  at  two 
feafVs,  it  is  not  fufficient  to  fay,  that  it  was 
in  arrear  for  a  year,  without  (hewing  at  what 
feaft  the  year  expired.  Yet,  if  the  declara- 
tion (bews,  that  he  had  pofTeflion  onlv  for 
one  year,  it  will  be  aided.  If  it  be  referved 
at  two  feafts,  or  ten  days  after,  it  is  not 
fufficient  to  fay,  it  was  in  arrear  for  ten 
days,  but  he  muft  fay,  after  ten  days.  5 
Com.  Dig.  221. 

If  the  grantee  of  a  reverfion  be  plaintiff, 
he  need  not  alledge  notice,  or  attornment, 
in  the  declaration  ;  for  if  defendant  has  paid, 
it  will  be  a  good  plea,  if  not,  the  adion  is  a 
demand.  R.  2  Cro,  193. 

The  rent  mu(l  be  computed  according  to 
the  day  mentioned  in  the  reddendum^  not  ac- 
cording to  the  habendum  :  As,  if  a  demife  be 
to  commence  from  the  2^tb  of  December^ 
rendering  rent  at  Michaelmas^  St.  Thomas, 
&c.  the  declaration  muft  fay,  that  the  rent 
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was  due  2\Ji  of  December^  viz.  St.  Thmas, 
not  the  24.tA  of  December^  R.  i  Salk.  141. 

Yet  reddendum  quarterly,  fhall  be  com- 
puted according  to  the  habendum.     Ibid. 

But  if  debt  be  for  a  fum  more  or  Icfs  than 
the  rent  in  demand,  it  is  bad,  except  where 
it  (hews  the  refidue  difcharged.  As,  if  debt 
be  for  100/.  and  the  plaintiff  declares  upon 
a  Icafe,  rendering  74/.  and  demands  for  a 
year  and  an  half,  it  is  bad,  if  he  does  not 
fliew  that  the  11  /.  above  the  looA  is  fatis- 
ficd.     Semb.  2  Lev.  4. 

Yet  in  debt  for  fo  much  rent,  upon  nil 
debet,  if  it  appears,  that  the  rent  ought  to  be 
apportioned  for  part,  the  plaintiff  ihall  re- 
cover for  the  refidue. 

So  in  debt  for  a  quarters  rent  due  at  the 
end  of  ?hc  term,  it  is  fufficient,  without  (hew- 
ing the  refidue  fatisfied.  So,  if  by  his  own 
ihewing  the  plaintiff  demands  more  than  is 
due,  after  a  verdi<a  upon  nil  debet  he  may  re- 
mit the  furplus.     5  Com.  Dig.  221. 

15.  Judgment  by  Confejpon^  &c. 

To  a  declaration  in  debt,  the  defendant 
may  demur.  Or  demand  oyer  of  the  deed, 
on  which  he  may  demur,  if  upon  oyer^  no 
caufe  of  adtion  appears.     5  Com.  Dig.  221. 

But  if  there  is  caufe  of  adlion,  and  that 
well  exprefTed  in  the  declaration,  to  avoid 
more  trouble,  and  fave  expcnce,  the  defend- 
ant may  give  judgment  by  confeflion*  Or  by 
nildicit.     Qt  hy  non fum  inf or  mat  us. 

But 
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But  (in  C.  B.J,  the  prothonotary  (hall 
not  fign  judgment  by  confeflion,  nil  dicit, 
or  non  fum  informatus^  if  it  be  not  brought 
to  him,  after  Eajier^  before  the  firft  day  of 
Trinity  term,  or  within  %o  days  after  the  end 
of  every  other  term,  except  where  the  warrant 
of  attorney  is  dated  after  the  term,  and  then 
before  the  efToign-day  of  the  next  term. 
per  RuleTrin.  29  Car.  2.  M/7/r,  j^. 


16.  Pleas  in  Debt. 
Upon  a  Bond — what  are  good  or  not. 

The  defendant  may  plead  in  abatement : 
As,  that  he  is  an  officer  of  another  court,  as 
an  attorney  of  C.  B.  to  a  fuU  in  B.  R.  Vide 
ASiion  by  and  againji  an  attorney.  Alfo  V^  i . 
Com.  Dig.  3. 

Outlawry  of  the  plaintiff.  Attainder  of 
the  plaintiff.  That  he  is  an  alien  enemy. 
That  (he  is  zfeme^ covert.  That  the  plaintiff 
is  excommunicated,     i  Com  Dig.  3.  lo. 

If  an  obligation  be  given  to  A.  and  B.  and 
one  only  fues,  without  (hewing,  that  the 
other  is  dead,  the  defendant  may  plead  in 
abatement,  that  the  other  is  alive.  Semb. 
I  Sid.  238.  420.  I  Fent.  34,  Or  the  de- 
fendant may  upon  oyer^  demur.     Ibid. 

Defendant  may  plead  the  death  of  the 
plaintiff,  or  mifnomer  in  plaintiff,  or  of 
himfclf. 

So  a  defendant  may  plead  in  abatement, 
that  (he   is  covert-baron.     So  variance  be- 
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tween  the  writ,  and  record^  or  fpecialty^ 
&c.  and  in  general,  all  pleas  in  abatement 
pleadable  in /^r/^'^^/aftions.  Vide^  i  Com. 
Dig.  tit.  abatement. 

In  bar  to  debt  upon  bond,  the  defendant 
(hall  plead  in  avoidance  or  difcharge  of  the 
adion. 


17.  Nil  Debet. 

The  defendant  may  plead  the  general  iffuc, 
nil  debet^  to  debt  upon  ccntra£t^  but  not 
upon  bond.  And  this  plea  is  good  in  all 
cafes,  where  nothing  is  due  at  the  time  of 
the  adlion.     5  Com.  Dig.  222. 

So  nil  debet  is  a  plea  in  debt  for  an  efcape  ; 
for  the  commitment  is  only  inducement. 
Salk.  565, 

In  debt  againft  an  executor,  or  admini- 
ilrator,  or  upon  a  devaftavit  after  judgment 
againft  him,  though  mizt  with  record,  x 
Sand.  219.    jR.  Cartb.  2. 

In  debt  upon  a  fpecialty  to  pay  fo  muck 
as  j1.  owes ;  for  it  is  no  fum  certain,  but 
muft  be  afcertained  by  averment.     JR.  Skin. 

In  debt  for  the  arrears  of  rent-charge  devif- 
cd  for  life,  for  the  will  is  no  fpecialty. 
Hard.  332.  In  debt  upon  a  tally.  Ibid. 
Though  the  debt  is  barred  by  the  itatute  of 
limitations,  for  he  need  not  plead  nil  debet 
infra  Jex  annos,  but  nil  debet  generally,  per 
Holt  Cb.  y.     Vide  L.  Ray.  153.     Sed  gu  ? 

Bat 
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But  as  defendant  may  now,  by  leave  of  the 
court,  plead  feveral  pleas,  it  may  be  advife- 
able  to  plead  both  pleas. 

So  he  may  plead  nil  debet  generally,  if  i 
releafc  be  given,  for  then  he  owes  nothing* 
I  Salk.  394.  And  this  plea  ought  to  cqn- 
elude  to  the  country.  jR.  i  Sand.  283.  And 
the  plaintiff  ought  to  join  iifue  without 
replication.     Co.  Lit.  126.  a. 

But  where  the  defendant  has  matter  for  his 
cxcufe  or  difcharge,  he  cannot  take  advan^ 
tage  of  it,  under  the  plea  of  nil  debet. 

Nil  debet  is  not  a  plea  to  a  penalty  in  an 
indenture  to  perform  covenants.  Nor  to  A 
debt  by  bond,  iingle  bill,  or  other  fpecialty, 
without  acquittance.  Nor  to  an  annuity 
granted  by  deed«     5  Com.  Dig.  222, 

Nor  payment  without  an  acquittance,  and, 
if  found  for  the  defendant,  he  {hall  not 
have  judgment*  2  Cro.  277*  If  found  for 
the  plaintiff  it  fhall  be  aided  by  the  Jiat.  32 
H.  8.  c.  30, 

Nil  debet  i^  no  plea  to  a  bail-bond.     Forf^ 

363-  367- 

If  ml  debet  is  pleaded  in   a  gut  tarn  adlionn 

defendant  cannot  give  in  evidence,  a  record  of 

recovery  againd  him  for  the  fame  forfeitures 

by  another  perfen.     Stra.  701. 

Where  matter  of  faft  is  the  foundation  of 

the  adion,  and  a  fpeciality  only  inducement 

to  it,  as  in   debt  for  rent  on  an  indenture^ 

there  nil  debet  is  a  good  plea  ;  but  where  the 

fpecialty  is  the  foundation,  and  the   fadt  is 

but  inducement,  as  in  debt  for  nonperform- 

ance  of  a  covenant  to  accept  and  pay  for 

ftock, 


I  362  ] 

Aock,  there  nil  debet  is   no  plea.     L.  Ray. 
1500*     Stra.   778. 

Nil  debet  on  bond  may  be  good  after  vcr- 
didl,  though   bad  on  general   demurrer.     2 

mif.  10. 

A  fet  off  may  be  pleaded  to  debt  on  bond^ 
conditipned  for  the  payment  of  an  annuity 
or  growing  fum.     2  Burr.  820. 

The  whole  penalty  of  a  bond  cannot  be 
fet  o£r«  And  qu.  whether  under  a  penalty 
of  a  bond  for  permormance  of  articles,  which 
founds  only  in  damages,  the  fum  really  due 
for  damage  fuAained  can  be  fet  oiF.    .2  Burr^ 

1024. 

I  conceive  neither  penalty,  nor  fum  really 
due,  can  be  fet  off,  until  afcertained  by  a 
judgment,  whereby  it  becomes  a  liquidated^ 
and  certain  debt. 


18.   Non  ejl  FaSlum. 

To  debt  upon  bond,  Gfr.  the  defendant 
may  plead  non  eft  faSlum.  And  this  plea  is 
good  in  all  cafes  where  the  bond  or  fpecialty 
vras  not  executed.  Or,  if  it  was  executed^ 
but  was  void  ab  initio  :  As,  for  default  of 
capacity;  if  the  obligor  was  a  monk,  feme^ 
covert^  &c.  the  defendant  may  plead  a  fpecial 
non  eftfaSlum.  And  it  ought  to  conclude  to 
the  country.  JR.  i  Salk.  274.  Sed.  qu.  de 
hoc  ?  for  1  conceive  this  cannot  be  a  general 
rule.  The  cafe  in  Salkeld,  is  of  an  efcrow. 
In  the  cafe  of  Collins^  v.  Blantern.  2  fVilf. 
341.     I  drew  the  pleas,  and  concluded  the 

firft 
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firH:  fpeclal  plea  (which  dated  a  matter  that 
avoided  the  bond),  with  an  allegation,  that 
the  bond  was  void  in  law,  and  finished  with 
a  verification,  and  the  plea,  after  two  argu- 
ments was  adjudged  good  in  toto.  Vide^  as 
to  the  concluiion,     2  Wilf*  345.  352. 

If  the  plaintiff  pleads  over  to  the  Ipecial 
matter  it  will  be  welL     i  Salk.  274. 

A  fpecial  non   eft  faSium  puts  the  proof 
upon   the   defendant,  which,  upon  non   eft 
JaSium  generally,  will  be  upon  the  plaintiff. 
Mod.  Ca.  218. 

The  befl  way  is  to  plead  double,  viz.  non 
eft  faSium  generally,  and  fpecially.  The 
plaintiff  mud:  then  begin  with  his  proofs 
and  his  witnefs  may,  perhaps,  on  crofs  exa^ 
minacion,  prove  defendant's  cafe,  and  the 
plaintiff's  counfel  will  not  be  at  liberty  to 
reply. 

The  defendant  may  plead  a  fpecial  non  eft 

faSium^  if  the  bond,  &c.  was  executed,  but 

became  abfolutely  void  before  the  time  of 

the  adtion  :    As^  if  it  be  erafed,  altered,  or 

cancelled. 

So,  if  two  are  bound,  and  the  feal  of  one 
is  broken  off,  for  this  avoids  the  whole  deed  ; 
though  they  are  bound  jointly  and  feverally« 
5  Com.  Dig.  223.     Sed  qu  ? 

But  it  ihall  conclude  a£Jio  non,  &c.  Dalt. 
33.  not  bis  deed.  Dalt.  105.  I  think  the 
latter  beil,  but  conceive  he  may  conclude, 
by  faying,  andfonotbisdeed^  and  pray  judg* 
mtnu  fi  aSlio,  &c. 

Defendant  may  plead  a  fpecial  non  ejl  fac^ 
tum^  if  the  bond,  ^c.  was  executed  to  the 

ufe 


[  364  ] 

life  of  one,  who  refufed  it,  or  if  her  hufband 
refufed  it.  Or  was  delivered  as  an  efcrow, 
to  be  his  deed  upon  conditions,  which  arc 
not  performed.  5  Com.  Dig.  223 •  And 
fl>all  conclude,  aSlianon^  &c.    Dalt.  33.  Dy. 

But  it  is  no  plea  where  the  deed  is  only 
voidable  :  As,  for  infancy,  dures^  ox  per  mi^ 
yias.  R.  5  Co.  119,  /J.  So  if  it  is  void  by 
aft  of  parliament :  As,  by  the  flatutc  of 
ofury,  &c.     R.  Ibid. 

Or  becomes  void  after  adtion  brought  by 
accident :  As,  if  the  feal  is  deftroyed  by  rats, 
or  other  accident,  after  plea.  So  it  is  no 
plea  where  the  deed  is  inrolled  upon  record. 
Nor  to  a  recognifance  or  ftatute. 

So  a  flranger  to  the  deed  cannot  plead  a 
fpccial  non  eft  faStum ;  but  (hall  fay,  natbing 
faffed  by  the  deed.     5  Com.  Dig.  223. 

If  the  plea  fays,  that  the  deed  aforefaid  was 
altered,  and  fo  non  eji  faBum^  it  will  be  re- 
pugnant and  bad.     iJ.  Cro.  El.  800. 

1  conceive  in  fuch  cafe,  the  plea  (hould  be 
a  general  non  eJifaSium. 

So,  it  is  no  plea,  where  it  is  a  joint  bond^ 
dnd  the  plaintiff  declares  upon  a  bond,  by 
one  alone.  R.  5  Co.  iig,  a.  WbelpdaW% 
Cafe.     Sav.  92.  pL  171. 

In  this  cafe  the  defendant  fiiould  plead  ia 
abatement,  another  joint  co-obligor,  who 
ought  to  have  been  joined,  not  named. 

So  where  the  bond  was  delivered  to  the 
party  himfelf,  upon  a  condition  not  perform- 
<:d.     R.  9  Co.  137.  a.     Or,  if  the  delivery 
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to  a  ftrangcr  be  not  as  an  tjcrow.  Dy.  167-  b. 
Co.  Ent.  145,  b. 

If  an  indenture  be  executed  by  one  party 
only,  and  the  other  party  does  not  execute* 
iJ.  Cro.  El.  212. 

If  the  delivery,  after  conditions  performed* 
is  to  be  ut  fcriptumfuum^  not  ut  faBum.  P^r 
2  y*  Morton^  cont.  Ray.  197. 

If  the  ifTue  upon  non  eftfaStum^  is  found 
for  the  defendants,  the  deed  may  be  kept  ia 
court.  I  Salk.  215.  But  (hall  not  be  can* 
celled,    nor  kept   upon   a   collateral    iifue* 

Ibid. 

On  non  eft  fa^um  pleaded  to  debt  upon 
articles,  defendant  may  give  lunacy  in  evi« 
dence,  and  plaintiff  will  be  non-fuited.  Stra. 
1 104. 

If  a  bond  is  void  ab  initio^  the  fadls,  which 
make  it  fo,  may  by  law  be  averred  and 
fpecially  pleaded ,  e.  g.  that  the  bond  was 
given  to  indemnify  againfl  a  note  given  to 
fupprefs  evidence  on  an  indictment  lor  per- 
jury.     3  Wilf.  341.  347. 

Such  plea  (hould  conclude,  that  the  fup« 
pofed  bond  is  void  in  law^  et  boc^  &c.  and 
therefore  prays  judgment,  and  thie  may  be 
pleaded  with  non  ejifaSum.     Ibid. 


I9»     Fer  Durefs. 

To  debt  upon  bond,  the  defendant  may 
plead  per  durefs.  So  to  debt  for  arrears  of  an 
account.  And  it  will  he.  durefs^  if  a  man  is 
forced  to  give  a  bond,  &c.  by  a  wrongful  im- 

prifonment. 


[    366    ] 

prifbnment.  As,  when  he  was  under  an 
arreft  without  legal  procefs,  or  by  the  pro- 
cefs,  warranty  &c.  of  him,  who  had  no 
jurifdiftion,     5  Com.  Dig.  223. 

So,  if  a  man,  arretted  by  legal  procefs,  be 
forced  by  tortious  ufage  in  prifon.  2  Infi. 
482. 

But  without  plea  of  durefs^  the  bond^  Gfr. 
(hall  not  be  avoided ;  for  it  is  not  void^  but 
only  voidable.     Ibid. 

To  this  the  plaintiff  may  reply,  that  the 
,  defendant  was  ad  largutn,  and  not  per  durefs. 
CI.  AJf.  yj.  Bro.  R.  200. 

But  a  man  (hall  not  plead  durefs  to  a  deed, 
acknowledged  by  him,  to  be  inroUed  upon 
record,     i  Rol.  8^2./.  15. 

So,  it  is  no  plea  for  a  furety  for  B.  that 
the  bond  was  obtained  by  the  durefs  of  B. 
R.  2  Cro.  iSj. 


20.  Per  Minas. 

So  the  defendant  may  plead  per  minaSi 
CI.  AJf.  72.  And  menace  of  life,  member, 
mayhem,  or  imprifonment,  is  fufficient  to 
avoid  a  deed.     2  Injl.  483. 

But  menace  of  battery  is  not  fufficient  to 
avoid  a  deed.  Ibid.  Nor  menace  of  bump- 
ing his  houfe.  Ibid.  Or  taking  or  deflroy- 
ing  his  goods  ;  for  he  may  recover  damages 
for  them.     Ibid. 

To  this  the  plaintiff  may  reply,  that  it  was 
voluntary,  and  not  per  minas.     CI.  AJf.  j2. 

21.  Coverture. 
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21.  Coverture^ 

So  to  debt  by  z  feme -covert^  as  fole,  the 
defendant  may  plead  in  bar,  that  A.  and  fhe 
arc  married.     5  Com.  Dig.  224. 

Sed  qu.  if  the  plea  fhould  not  be  in  abate- 
ment ?  For  the  plaintiff  is  intitled  to  reco« 
ver,  if  he  brings  a  proper  adlion. 

But  in  debt  by  hufband  and  wife,  the  de- 
fendant cannot  plead,  ne  ungues  accouple^  &c. 
for  the  trial  would  be  altered.   R.  Salk.  437. 


22.  frit  bin  age. 

To  debt  upon  bond,  the  defendant  may- 
plead,  that  he  was  within  age.  So  to  debt 
upon  fimple  contract,  if  it  was  not  for  necef- 
faries.  And  it  fhall  not  be  intended  for  ne- 
ceflaries,  if  it  be  not  alledged,  and  there- 
fore if  the  defendant  pleads  within  age,  and 
the  plaintiff  demurs^  there  (hall  be  judgment 
for  the  defendant. 

To  this  plea,  the  plaintiff  may  reply^  that 
the  defendant  was  offullage^  and  not  with- 
in. He  may  reply  to  part  full  age,  to  the 
refiduey^r  necejaries  ;  though  all  the  fame 
day.  5  Com.  Dig.  224.  for  the  laft  point 
cites.     R.  I  Salk.  223. 

To  a  plea  of  infancy,  to  debt  upon  con- 
tract, for  apparel,  the  plaintiff  may  fay,  t&af 
the  defendant  was  indebted  to  him  for  necejfary 
apparel,  phyfck,    victuals,    &c.      Cro.  El* 

4  And 
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And  It  is  fufHcient  to  re-join,  that  it  was 
not  for  necefTaries  generally,  without  faying, 
that  the  money,  or  any  part  thereof,  was  not 
for  neceflaries.     JR.  Lut.  241.     Cartb.  no. 

To  plea  of  infancy,  to  ajfumpfit  on  a  far- 
rier's bill,  plaintiff  muft  reply  generally; 
necefTaries  for  the  infant,  not  necefTaries  for 
his  horfe.     Stra.  1 101.     Andr.Z'j'j. 


23.  y^  Statute  of  Ufury. 

The  defendant  may  plead,  that  the  bond 
was  given  upon  an  ufurious  contract.  And 
it  may  be  pleaded  without  reciting  the 
ilatute. 

But  the  defendant  by  his  plea  muft  (hew 
the  ufurious  agreement  fpecially,  and  how 
much  more  than  legal  interefl  was  given. 
So,  he  mufl  exprefsly  aver,  that  the  agree- 
ment was  for  giving  day  of  payment,  (Sc. 
and  that  it  was  corruptly  agreed. 

To  this  the  plaintiff  may  reply,  that  it  was 
not  corruptly  agreed,  and  conclude  to  the 
country.  Baynbam,  v.  Mattbews,  2  Stra. 
871.     Raji.  689.  fi/.  156. 

That  they  lawfully  bargained,  with  a  tra- 
verfe  of  the  corrupt  agreement.  That  it  was 
for  a  lawful  debt  with  a  traverfe,  &c. 

That  it  was  a-  mi  flake  of  the  fcrivener, 
with  fuch  traverfe,  5  Com.  Dig.  224.  to 
the  lafl  point  cites,  2  Fent.  82.  R.  Cro. 
Car.  501. 

So,  if  the  defendant  avers  the  manner  of 

the 
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the  agreement,  the  plaintiff  may  traverfc  the- 
averment.     Semb.  Hard.  418. 

If  the  defendant  pleads,  that  it  was  corrupt- 
ly agreed,  &c.  plaintiff  may  reply ^  that  the 
note  was  given  for  ajuftdebt;  abfque  boc^ 
that  it  was  agreed  modo  etforma^  as  defend- 
ant pleads.     B.  R.  H.  287. 

24.  Outlawry^  &c. 

The  defendant  may  plead,  iJbat  the  plaintiff 
is  outlawed.  So,  though  the  plaintiff  was 
outlawed  after  the  action  brought. 
So,  that  the  plaintiff  was  attaint  of  felony  ^&c^ 
I'bat  tbe  plaintiff* %  tejlator  was^  felo  dc  fe, 
and  the  defendant  has  paid  to  the  king's 
grantee.     5  Com.  Dig.  225. 

It  is  fufficient  to  fay,  tbat  tbe  p Jain f iff 
was  in  due  manner  outlawed^  without  (hew- 
ing how.  Dub.  2  Vent.  282.  The  form 
is,  that  he  was  outlawed,  in  due  form  of 
law,  at  the  fuit  of  fuch  an  one  in  the  plea 
aforefaid,  and  flill  remains  outlawed. 

But  to  fay,  etfciend'  ejl,  tbat  A.  was  out^ 
Jawed,  is  not  good.     R.   i  Sid.  173. 

It  is  not  neceifary  to  produce  \lfub  pede 

fgillif  when  the  plea  is  in  bar.     Lut.  1514* 

Nor  is  it  neceifary  to  fay,  after  tbe  laji  con^ 

tinuance,    that    he  was   outlawed  fince  the 

declaration.     5  Mod.  11. 

But  in  an  adtion  againfl  an  executor  or 
adminiflrator,  outlawry  of  the  teflatoror  in- 
teflate  is  no  bar ;  for  he  may  have  affets  not 
forfeited.  •  Semb.  Cro.  El.  ^j^.  R.  Cro. 
El.  851.     Hut.  53. 

Vol.  I.  B  b  25-  Tbe. 


[     370'  ] 


25*  ^'^^  Statute   23  i?.  6.  r.  9.    that  it  wai 
♦  to  a   Sheriffs    &c.   colore   officii. 

To  a  bond  given  to  a  (htuS cokre  officii^  or 
for  eafc  and  favour,  the  defendant  may  plead 
the  flatute.  23  H^  6.  c.  10,  JDj^.  iiq.  b. 
1  iSj/^^.  157. 

So  to  a  bond  given  to  the  marflial  of  5.  i?* 
warden  of  the  fleet,  ©"c*.     5  C^w.  Dig.  225. 

But  the  flatute  is.no  plea,  except  as  againd 
the  iheriff,  his  bailiffs,  or  miniilers,  as, 
gaolers,  Gfr.  Cro.  Car.  309. 

It  is  no  plea  againfl:  a  ferjeant  of  the  mar^ 
ches  in  Wales ;  for  he  is  not  an  officer  with- 
in the  ftatute.     Semb.  Cro.  Car.  309. 

Nor  againft  the  ferjeant  at  mace  of  the 
houfe  of  commons.     5  Com.  Dig.  225, 

Nor  to  a  bond  to  an  officer  of  an  inferior 
court,  upon  an  arreft  out  of  his  jurifdidion. 
R.  Cro.  Car.  309. 

And  therefore  if  a  bail-bond  be  in  the 
condition,  not  conformable  to  the  ftatute,  it 
will  be  void  :  As,  if  it  does  not  fay  in  cer* 
tain  before  what  juiUces,  or  in  what  court, 
the  defendant  is  to  appear.  Dy.  364,  a. 
in  marg. 

It  is  fufiicient,  that  the  condition  fliews 
the  time  and  place  of  the  appearance,  and  in 
what  fuit.  2  Jon.  138.  MoJ.  Ca.  122. 
Vide  Ray.  229.    2  Lev.  35. 

If  he  takes  only  one  bond  for  three 
defendants,  who  arc  fued  feverally,  /.  e.  in 
feveral  adlions^  the  bond  will  be  void.  6 
Mod.  122. 

So 
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So,  if  the  day  of  appearance*  be  after  the 
term,    or  impoflible.  Fide  3  Lev.  74. 

So  if  the  bond  be  without  any  condition, 
10  Co.  100.  a.  Or  taken  of  him  who  is  not 
bailable.      10  Co.  100.  b. 

If  the  bond  be  to  the  fherifF  not  by  his 
name  of  office.  2  Jon.  138.  Or  to  another 
by  the  name  of  fherifF,  and  not  to  the  (hcrifF. 
10  Co.  100.  h. 

But,  if  the  county  be  named,  and  it  be  to 
the  (herifF,  without  faying  of  the  county  afore^ 
Jaid,  it  will  be  good.     R.  2  Lev.  123. 

If  the  bond  be  to  A.  without  faying,  then 
Jheriff\  it  is  bad,  though  the  declaration  be, 
to  anfwer  A*  latejheriff.     R.  Cro.  £/.  800. 

If  the  bond  be  to  appear;  and  alfo  to  pay 
chamber-rent.  jR.  Ray.  222.  1  Vent.2yj. 
Or,  alfo  to  indemnify  the  (heriff.  10  Co. 
100.  b.  R.  Dal.  76.  So,  if  the  bond  adds, 
appear^  and  there  receive  farther  as  they  Jhall 
award.  Dy.  364.  a.  in  marg.  So,  if  the 
bond  has  no  condition,  or  which  is  the  fame, 
an  impoffible  one ;  for  then  the  bond  is  fingle. 
Semb.  3  Lev.  74,  5. 

So  if  it  be  to  appear  before  his  majejly^  with- 
out faying,  before  the  lord  the  king.  R.  2 
Lev.  177.  To  anfwer  to  a  bill  for  loc/. 
without  faying,  at  whofe  fuit.  Ibid.  If  it 
be  to  pay  for  a  debt.      10  Co.  100.  b. 

So  the  ftatute  is  no  plea,  if  the  bond  was 
taken  without  legal  procefs  j  for  he  ought 
to  plead  durefs. 

But  a  bond,  that  the  defendant  appear  prr- 
fonally,  is  good,  though  the  ftatute  fays,  no 
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Jheriffjball  take  obligation  but  by  name  of  bis 
ojice^  on  condition^  that  the  prtfoner  Jhall  ap^ 
fear  at  the  day  and  place  as  the  writ  Jkall  re^ 
quire. 

So»  that  the  defendant  appear,  tSc.  and 
then  and  there  anfwer^  &c.  for  it  is  tanta^ 
mount  to  ad  rejpondendum  as  the  writ  fpeaks. 
'  That  he  appear  before  our  jujiices  of  the 
bencb^  without  faying,  at  fFeJlminfier^  is 
fufficient.  Or  before  the  king  in  chancery , 
though  it  fays,  at  Wejiminfier^  iofiead  of 
where foever^  &c.  Or,  before  the  jufiices  of 
B.  R.  at  fFefiminfier,  without  faying,  ajjigned 
to  hold  pleas  before  us,  &c.    5  Com.  Dig.  226. 

That  he  appear  to  anfwer  /^  a  plea  of  debt 
generally,  where  the  writ  is  for  350/.  /?. 
2  Cro.  286«  Or  ad  refpondendum^  without 
faying,  in  what  plea^  if  the  writ  is  recited  in 
the  condition.     R.  2  Lev.  123. 

A  bond  to  fave  harmle  fs  from  pad  efcapes 
is  not  void,  otherwife  from  future  efcapes. 
Mod.  Ca.  225. 

A  bond  to  the  party,  and  not  to  the  (he- 
riff,  to  pay  or  give  fecurity  for  fuch  a  fum, 
or  render  himfelf  to  prifon,  is  not  within 
the  ftatute.     R.  2  Mod.  305. 

So  a  bond  that  he  will  be  a  true  prifoqer  is 
not  within  the  ftatute,  if  he  traverfes  the 
eafe  and  favour.  Or,  by  a  perfon,  not  io 
his  cuftody,  for  payment  of  money  levied 
upon  a  feri  facias  into  court  at  the  return* 
Or  for  the  due  execution  of  a  feri  facias. 
Or  for  payment  of  money  to  the  king  upon 
an  extent.  ^  Com.  Dig.  226.  Fide  10  Co. 
99*  b.  100.  a. 
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So  the  bond  is  not  void,  though  the  bail 
be  infofiicient.  Nor,  if  given  by  a  pcrfon 
not  in  his  cuftody,  or  who  need  not  appear* 
5  Com.  Dig.  226. 

Yet  a  bond  taken  by  him,  who  is  00  mi^ 
nifter  within  the  Jiat.  23  H.  6.  C.  10.  in  a 
cafe  not  bailable,  is  void  by  the  common 
law.  R.  Hard.  464.  Or,  if  the  bond  be 
for  profit  to  him felf.  Saii.  ^^S.  Or  to  let 
to  bail  a  man  not  bailable.  10  Co.  100.  i. 
Or  for  his  fees  before  execution  done.  R. 
Hut.  52. 

To  this  plea  the  plaintiff  may,  in  reply^ 
fay,  that  it  was  for  fccurity  of  his  prifoner, 
and  traverfc,  that  it  was  for  eafe  and  favour, 
and  if  iflue  be  thereon,  little  evidence  will 
be  fufBcient.     5  Com.  Dig.  226. 

By  the  fiat.  4  An.  c.  j  6.  §  20.  Bail  bonds 
are  affignable  to  the  plaintiff.  And  it  may 
be  afligned  by  the  fheriff  after  he  is  out  of 
his  office.     Fort.  365. 

A  bail-bond  is  good,  though  made  two 
days  after  the  return  of  the  writ ;  for  de^^ 
fendant  has  four  days  to  put  in  bail.     Ibid. 

If  the  bail-bond  is  for  more  than  the  fum 
in  the  writ,  it  is  not  void ;  it  is  only  a  mif- 
demeanor  in  the  officer.     Fort.  366.  370. 

A  bail-bond  is  good,  though  the  indorfe* 
ment  on  the  writ  is  different  from  the  ac 
etiam.     Fort.  367. 

If  the  affignment  be  faid  to  ht  fealed  and 
attejied^  it  is  well,  though  not  faid  to  be 
under  hand  and  feal. 

If  the  proccfs  is  in  trover,  and  the  condi- 
tion of  the  bail-bond  to  anfwer  in  a  plea  of 
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trefpafs^  yet  it  is  good ;  the  ad  rejpondend. 
is  lurplufage.      Fort.  368. 

If  to  a  bail-bond  given  to  the  prifon -keep- 
er of  the  marfhars  court,  the  flatute  be 
pleaded,  and  that  A.Juedfortb  of  the  palace^ 
it  is  bad;'  it  fhould  he  ^  Jued  forth  oj  the 
court  of  the  palace.     Fort.  370, 

To  take  advantage  of  a  bail-bond's  not  be- 
ing made  to  the  officer  by  the  name  of  his 
office,  oyer  of  the  bond  muft  be  prayed. 
Fort.  371. 

On  'a  fpecial  original  returnable,  coram 
dom.  rege^  ubicunque  tuncjuerit  in  Anglia^  a 
bail-bond  without  the  ubicunque^  &c.  is 
good  ;  for  there  are  no  fet  form  of  words  for 
thcfe  bonds,  and  if  in  fabftance,  they  are  to 
appear  according  to  the  defign  of  the  writ, 
it  is  fufficient.     Stra.  1 155. 

A  bail-bond  on  an  attachment  (except  out 
of  chancery  for  want  of  appearance  or  an- 
I'wcr),  is  void*     Barnes,  64. 

26.     The  Statute  againji  Gaming. 

To  a  bond,  the  defendant  may  plead,  that 
it  was  given  for  money  won  at  pliiy,  contra- 
ry to  the  ftatute.  /.  e.  9  Ann.c.  14. 

The  defendant  muft  (hew  at  what  game 
the  money  was  loft.     Sir  a,  493. 

27,     The  Statute  ^  or  ^   &  6  Ed.  6.  c.   16. 

againji  the  Sale  of  offices . 

To  aSion  on  bond  the  defendant  may 
plead  that   it  was  given  upon  the  fale  of  aa 
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office  Within  \\\^  Jiat.  5   {or  ^  (^  6 J  Ed.   6. 
c.  if).     F.g.  45, 

2^.     ATendir. 

To  debt    upon   bond   the  defendant   may 
plead  a  tender^  and  always  ready. 

Jf  iffue  be  upon  the  lender,  there  muft  be 
an  adlual  offer. 

If  it   refpeds  the   delivery  of  goods,  and 
they  are  cumberfome,   the  bringing  of  them 
to  a  place  where  the  party  may  weU  receive  • 
them,   and    the  offer  of  them   there,  is  iuf- 
ficient.      5  Com.  Dig.  2zj, 

If  tender  be  upon  a  bond  with  a  penalty, 
it  muft  be  in  bar  to  the  a(flion.  R.  Carth.  1  33, 

It  cannot  be  pleaded  after  an  imparlance. 
Vide  5  Com.  JDig*  227*  cites  various  cafes, 
pro  &  con.  Adm.  good  to  a  bond,  though  in 
no  other  cafe.      2  Mod.  62. 

If  the  declaration  has  feveral  counts,  it  muft 
be  pleaded  to  a  count  in  certain.  R.hut.  239. 

Or  defendant  may  plead  to  each  count  fe- 
parately. 

I  conceive  defendant  may  plead  as  to 
every  count,  and  every  fum,  except  fo  much 
parcel  of  thofe  fums  non  ajfumpjit,  and  as  to 
that,  a  tender. 

The  defendant  muft  flicw  the  day  cf  the 
tender,  i  Sid.  jq.  And  if  it  be  at  a  day 
after  the  time  limited  bv  the  condition, 
^r^/W^  always  ready,  is  bad.  Vide  i  L.  Ray. 
254.  Salk.6z2.  Or  at  a  day  after  the  time 
pf  requeft  alledged    in  the  declaration.     R^ 
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He  muft  alledge  always  ready  after  the  ten* 
dcr,  iovJi:ll  ready  is  not  fufficient.     2  Cro^ 

627. 

There  muft  be  a  profert  of  the  money  ia 

court.     5  Com.  Dig.  227. 

But,  where  it  appears  that  the  thing  to 
be  delivered  is  fo  ponderous  that  it  cannot 
be  brought  into  court^  it  is  not  neceffary. 
Ibid. 

When  a  forfeiture  is  to  be  faved,  a  tender 
IS  neceflary.  Ibid.  Othcrwifc  it  is  not  nc- 
Ceflary.  *  R.  Ray.  419.  cont.  in  rent.  1 
Vent.  322-     2  Lev,  209, 

The  tender  allcdged  muft  be  legal,  and 
therefore  it  is  not  fufficicnt  to  fay  he  was  rea-^ 
4y  to  pay^  without  faying  and  offered^  1?, 
Salk.  584. 

A  tender  of  corn,  &r.  muft  be  with  an 
uncore  priji.     R.  Dyer  2^.  a. 

If  by  bond,  money  is  to  be  paid  within 
two  months  after  the  death  of  the  obligee, 
if  he  pleads  that  within  two  months  there 
was  not  any  executor  or  adminiftrator,  he 
muft  fay,  uncoreprijl.     R.  Ray.  416. 

It  is  fufficient  to  alledge,  that  no  one  was 
ready  to  receive,  in  the  words  of  the  condi- 
tion. And  therefore,  if  the  condition  was 
to  pay  to  B*  if  it  is  Jaid  the  aforejaid  B.  was 
not  ready  to  receive^  it  is  fufficient,  without 
faying,  nor  any  other.  R.  JV/.^38.  2  Cro.  14. 
So  furplufage  docs  not  prejudice  ;  as,  if 
he  fays,  no  one  ready  to  requeji  and  receive^ 
though  a  demand  was  not  requifite.     Ibid. 

If  a  bond  be  to  pay  a  legacy,  which  was 
payable  upon  requcft,  it  is  fufficient  to  fay, 
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always  ready ^  &€.  for  the  bond  does  not  al- 
ter the  nature  of  the  legacy.     R.   i  Leo.  ij. 

But  where  damages  are  to  be  recovered, 
and  not  the  debt,  a  tender  may  be  pleaded 
without  uncore  priji  :  As,  in  covenant  to 
pay  to  A.  or  his  order,  a  tender  to  B^  who 
has  an  order,  and  refufal,  is  a  good  plea, 
without  faying  uncore  priJi.     R.  Sko.  130. 

,^0  in  replevin,  if  the  defendant  avows  for 
a  rent-charge,  the  plaintiff  may  plead  a  ten- 
der, without  a  profert  in  cur      R.  Salk.  584* 

Where  a  tender  is  pleaded,  and  the  money 
brought  into  court,  and  the  plaintiff  accepts 
it,  he  cannot  afterwards  proceed  for  damages, 
^  Com.  Dig.  228. 

So,  now  by  xhejlat.  4  and  5  Ann  c.  16. 
At  any  time  pending  the  adtion  on  a  bond 
with  a  penalty,  if  the  defendant  brings  into 
court  all  principal  and  intereft  due,  and  all 
cofts  expended  in  law  or  equity,  on  fuch 
bond,  the  court  may  difcharge  the  defendant 
from  the  bond. 

But  fuch  proffer  cannot  be  made  before 
^ail  to  theadlion.     Mod.  Ca.  ix. 

Z  9 .     Solvit  ad  Diem,  &  poji  Diem. 

To  debt  upon  bond  the  defendant  may 
^tzAJohit  ad  diem  ;  for  before  breach  it  is 
well  without  an  acquittance.  Salk.  508* 
So  payment  of  part  with  an  acquittance 
puis  darrein  continuance ;  for  this  goes  in 
bar.     R.  Salk.  519. 

And  now  by  \\it  fiat.  4  and  5  Anne.  16. 
If  he  has  paid  before  the  adtion  brought,  tho' 

It 
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it  was  not  flriSIy  at  the  day^  he  may  plead 
fuch  payment,  viz.     Solvit  poft  diem^ 

If  the  condition  be  that  he  pay  at  X>,  he 
mufl  plead  that  he  paid  at  D.  and  the  omif* 
fion  is  not  fupplied  by,  according  to  the  form 
pf  the  condition  afore/aid  upon  a  fpecial  de- 
murrer. .  R.  3  Lev.  245. 

If  it  be,  that  he  pay  within  fix  months, 
he  ought  to  plead  payment  within  the  time. 
R.  Cro.  El.  823, 

If  the  condition  be  to  deliver  50  /.  or  10 
cows  at  the  obligee's  elcdlion,  he  muft  plead 
lender  of  one  and  the  other.     R.  i  Leo.  68. 

If  the  condition  be  that  he  pay  upon  af- 
furanceof  an  eftate,  he  muft  (hew  when  the 
eftate  was  conveyed  ;  for  payment  at  fuch  a 
day  is  not  fuflicient,  for  it  does  not  appejr 
that  it  was  paid  upon  the  aiTurance,  R.  z 
Mod.  33* 

It  will  be  a  good  plea  that  he  paid  before 
the  a<5tion,  viz.  fuch  a  day,  which  is  before 
the  day ;  for  the  words  after  the  viz.  (hall 
be  rejcdled,     R.  2  Mod.  Ca.  345. 

But  it  is  no  plea  that  he  was  going  to  pay 
at  the  day  and  he  was  imprifoned  by  covin  of 
the  obligee.     R.  Cro.\El.  672. 

In  fuch  a  cafe,  I  conceive  a  court  of  equi* 
ty  would  grant  an  injundlion  upon  payment 
of  what  was  due ;  if  the  court  wherein  thq 
fuit  was  brought  would  not  relieve  on  mo- 
tion. 

It  is  no  plea  that  it  was  not  demanded, 
tho*  payable  upon  demand  ;  for  the  fuit  is  a 
demand,     R.  2  Cro.  242,  3,      That  he  paid 
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pendente  lite^  without  a  fpecialty  for  his  dif- 
charge.  R.  Cro.  EL  157,  884.  Or  that 
the  plaintiff  agreed  to  give  a  longer  day  for 
payment.     K.  Cro.  EL  697. 

Solvit  ad  diem  ought  to  be  concluded  with 
an  averment^  and  not  to  the  country,  Rs  L 
Sid.  215. 

If  any  intereft  has  been  paid  after  the  day 
upon  an  old  bond  (where  the  only  evidence 
of  payment  is  the  length  of  time)  defendant 
muft  plead  upon  ihtjiat.  4  and  ^Ann  r.  16. 
Stra.  652. 

If  payment  in  full  is  pleaded,  it  is  fuffi- 
cient  if  it  is  proved  that  plaintiff  accepted 
the  fum  paid  as  in  fulK     Stra.  691. 

In  debt  on  bond  from  defendant's  teftator 
and  A.  jointly  and  feverally,  if  defendant 
pleads  that  teflator  in  his  life-time,  and  A^ 
paid  off  the  bond,  and  plaintiff  replies^ 
they  did  not  pay  iimodo  &  forma,  (Sc.  And 
it  appears  that  teftator  paid  part  in  his  life, 
and  A.  the  reft  after  his  death,  this  does  not 
maintain  the  pica.     B.  R.  H.  133* 

It  is  now  an  invariable  rule,  that  if  there 
is  no  demand  for  money  on  a  bond  for  20 
years,  the  judges  will  direfl:  a  jury  to  find  it 
fatisfied,  from  the  prefumption  ariftng  from 
the  length  of  time.     2  Atkyns  144. 

If  the  bond  is  conditioned  to  pay  en  or 
before  payment  before  the  day,  JciL  fuch 
^  day  is  good.     2  ^ilf  173. 

If  money  is  payable  at  or  bfore  fuch  a 
day,  and  is  paid  before,  it  fhould  be  pleaded^ 
paid  at  fuch  precedent   day ;  and   plaintiff 

ma/ 


may  reply^    not   paid    that   day,  nor   before^ 
nor  after*     2  Burr.  944, 


30.     Releaf\ 

To  debt  upon  a  bond  or  fpecialty,  the  de- 
fendant may  plead  a  rcleafe  by  the  plaintifT 
after  the  bond,  £?r.  given.  If  there  are  two 
obligees  a  releafc  by  one.  If  the  bond  was 
to  a  woman  before  cavfrtare,  a  releafc  by  the 
iiufband. 

A  rcleafe  by  one  executor  or  adminifira* 
tor,  vthere  the  debt  was  to  the  teftator,  &c^ 
€r  to  them  in  right  of  the  teftator,  &c. 

But  if  the  releafe  produced  has  a  material 
rariance  from  the  releafe  in  the  plea,  it  is 
bad  I  as,  if  it  be  of  a  different  date. 

To  a  releafe  pleaded,  the  plaintiff^  being  a 
party  to  the  deed,  cannot  plead  ne  relejfa  pas^ 
but  muft  demur,  or  fay  non  eft  fa£lum. 
Otherwife,  if  he  be  a  ftranger  to  the  releafc. 

So,  if  there  are  two  obligors,  who  bind 
ihemfclves  jointly,  a  releafc  to  one  may  be 
pleaded  in  bar  by  both.  So,  if  they  are 
bound  jointly  and  feverally  ;  though  the  re* 
leafc  to  one  was  before  the  other  had  execut- 
ed the  deed.  Sed  vide  infra.  So,  if  they 
are  feverally  bound  for  the  fame  fum. 

So,  if  the  bond  be  by  ji.  for  the  faithful 
fervicc  of  B.  a  rcleafe  to  B,  before  the  con- 
dition broken  is  a  good  bar.  5  Ccm.  Dig. 
229. 

But  in  debt  for  damages  recovered  in  a 
real  adion  by  two  demandants,  a  rcleafe  by 
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on«  is  no  bar,  for  this  favours  of  the  realty* 
2  RoL  4I1*  /.  17.  So  in  guare  impedit  hy 
two,  th«  releafe  of  one  is  no  bar  to  the  ot}aier« 
Id  L  15.  Nor  in  cjedmcnt.  Id.  I.  20,  45. 
Nor  in  error  to  reverfe  a  fine.     K.  Skin^ 

343- 

If  a  bond  be  delivered  by  two  to  a  third 

hand  to  be  delivered  upon  condition,  a  releafe 

of  the  condition  by  one  is  no  bar   to  the 

other  ;  for  this  goes  onjy  in  his  difcharge* 

Id.  L  2. 

If  a  bond  be  by  two,  a  releafe  to  one,  af- 
ter his  fealingy  and  before  the  other  has 
fealed  and  delivered  is  no  difcharge  to  the 
other.  R.  Cro.  EL  161.  Fide  anu,  &  z 
RoJ.  412.  /•  35. 

In  replevin^  if  the  defendant  makes  conu^ 
fancein  right  of  B.  and  there  is  judgment 
for  the  plaintiff,  in  fcire  facias  upon  the 
judgment  a  releafe  by  B.  is  no  plea.  22.  % 
RoL  412.  /.  5.  So,  if  a  bond.be  that  B^ 
(hall  ferve  truly,  a  releafe  to  B.  being  a 
ftranger,  after  the  forfeiture  of  the  bond,  i« 
no  plea.  R.  3  Leon^  45.  So,  if  the  hood 
was  to  A.  as  truftee  for  B.  a  releafe  by  5- 
with  an  averment  that  it  was  in  truft  for 
him,  is  no  bar.     5  Com.  Dig.  229. 

I  conceive  it  would  not  now  be  fo  ad« 
judged,  if  the  fatfls  were  ftatcd.  Some  few 
years  ago,  .in  a  fimilar  a<Sion  in  C  P.  againfi: 
iVIr.  Brocke  an  attorney,  I  drew  apleaof  fett- 
off,  for  a  demand  on  cejiui  que  trujl^  which 
being  approved  and  figned,  by  a  very  able 
gentleman  of  that  court,  was  put  in.  There 
was  a  demurrer,  and  on  argument,  though 

judgment 
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judgment  was  not  given  (the  matter  being 
•  put  in  a.  way  of  accommodation)  the  court 
Jifon^ly  inclined,  in  favour  of  the  plea. 

So  a  relcafe  by  ji.  after  an  affignment  of 

commiilioners    of    bankrupt     againft       B. 

R^   Pal.    505.     Nor   a   rcleafe  by  A.  of  all 

a^Aions  on  his  own  account.     R.  i.     Vent. 

35- 

If  a  man  receives  part  of  a  debt  due  upon 

fpccialty,  and  releafes  it,    this  releafe   does 

not  difchargc  the  refidue. 

If  is  no  plea  that  he  gave  another  bond  in 
ratisfa(f)ion.  Or  that  the  plaintiff  accepted 
^ijlatutejiaple  after  the  day  of  payment  in  fa- 
tisfadlion.  Sed  q.  Or  that  the  defendant  agreed 
by  indenture  to  fell  land  in  fatisfadlion  of  the 
debt.  Or  enfeoffed  the  plaintiff  in  fatisfac- 
tion  of  the  debt.  Though  the  other  bond, 
fSc.  is  after  or  before  the  day  of  payment  by 
the  prior  bond.     5  Com.  Dig.  229,  30. 

Yet  if  the  plaintiff  does  not  demur,  but 
joins  iflue,  that  there  is  no  other  bond,  and 
there  is  a  verdi<ft  for  the  defendant,  the  plain- 
tiff (hall  not  have  judgment,  jR.  i  Brownl. 
74.     Hob.  69. 

A  releafe  by  plaintiff's  teftator's  will  feal- 
ed,  cannot  be  pleaded  to  debt  on  bond. 
B.  R.  H.  257' 

3 1 .  Comperuit  ad  Diem. 

To  debt  upon  a  bail-bond,  the  defendant 
may  plead,  ^omperuit  ad  diem.     Bro.  R.  203. 

If  on  juflifying  bail,  proceedings  on  bail- 
bond    arc  ordered    to  be  (lopt,  and  bond  to 
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ftand  for  fecurity  ;  and,  after  judgment  ia 
original  action,  plaintiff  proceeds  on  the 
bond,  the  defendant  cannot  plead  comperuifp 
&c.     Barnes^  85. 


3a.     Covenant^  &c.     That  he  nvould  not /ue. 

If  a  man  covenants,  Qf^.  That  he  will 
not  fuc  for  a  year,  it  will  be  a  good  plea,  if 
he  fues  within  the  time.  Dy.  140.  a*  in 
marg.    Sed  q.     If  by  a  fcparate  deed  ? 


3  3  •     Condition  performed. 

To  debt  upon  bond  the  defendant,  after 
oyer^  may  plead  condition  performed.  And 
it  is  fuflicient  to  plead  in  the  words  of  the 
condition.  If  the  condition  be  ia  the  dif* 
jun(ftive,  it  is  fufficient  to  plead  performance 
of  the  one  part  or  the*  other.  And  if  the 
performance  u  to  be  upon  a  prior  aft  by  the 
plaintiff  himfelf,  he  may  plead  that  the 
plaintiff  has  not  done  fuch  firfladt.  5  Com^ 
Dig.  230. 

If  the  laft  words  of  the  condition  arc  an 
inlargement  of  the  firft,  he  need  not  plead 
to  them  ;  for  it  is  fufficient,  if  the  pica  goes 
to  the  material  part  of  the  condition.  R. 
Mo.  /^jj. 

In  debt  upon  bond  for  performance  of  co- 
venants, if  the  defendant  pleads  condition 
performed^  and  the  plaintiff  affigns  breach 
for  non-payment  of  rent  according  to  the 
2  form 
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form  of  the  condition  aforefaid^  it  will  be  well 
on  a  general  demurrer  or  vcrdidl.     K.  Hard. 

3^9- 

In  debt  upon  bond  for  performance  of  co- 
venants in  an  indenture^  if  the  defendant 
(hews  the  indenture  and  pleads,  covenants 
performed^  he  need  not  fay,  'U)bicb  are  all  the 
covenants^  &c.  R.  13  -fiT.  y.  19.  6.  R.  6 
Ed  4,.  !• 

If  the  condition  be  to  perform  a  will, 
whereby  a  legacy  is  given  to  the  poor,  or 
churchwardens,  it  is  fufficient  to  fay,  that 
he  paid  it  to  them,  without  naming  them. 
JR.  I  Leo.  17. 

But  the  defendant  cannot  plead  conditions 
performed^  to  a  bond  for  performance  of  the 
covenants  without  oyer  of  the  deed,  which 
contains  the  covenants.     5  Com.  Dig.  250. 

And  he  muftmake  ^ prof er tin  cur  of  the 
deed,  otherwife  it  will  be  bad  upon  a  fpecial 
demurrer.     R.  1  Sand.  9, 

The  defendant  cannot  plead  that  the  con-' 
dition  of  the  obligation  rever  was  broken^  but 
muft  fhew  how  it  was  performed,  il,  2 
Vent.  156. 

If  the  condition  is  to  fave  harmlefs  from 
rent  for  a  tenement  againft  ji.  it  is  no  plea, 
that  no  rent  is  due,  but  he  ihall  fay,  not 
damnified.  R.  Sav.  90.  If  the  condition  is 
to  indemnify,  &c.  The  defendant  may 
plead  in  the  negative,  nonfuit  damnifcatus. 
Tljough  the  condition  be  to  acquit,  dif- 
charge,  aud  keep  indemnified.  5  Com.  Dig. 
231. 
^  If 
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If  the  condition  be  to  deliver  a  deed,  &C4. 
it  is  fufficient  to  fay  that  he  has  delivered  it. 

Regularly,  performance  of  the  condition 
ought  to  be  pleaded  in  the  words  of  the  con- 
dition«     Ealk.  520. 

But  excufe  of  performance  need  not  pur- 
fue  the  words  of  the  condition  :  as,  if  upon 
a  recognizance  in  error,  he  plead  judgment 
undetermined^  it  is  fufficient,  without  faying 
that  the  plaintiff  did  not  difcontinue,  nor 
was  nonfuited.     R.  Salk.  520. 

If  the  condition  be  to  leave  his  wife  80  /• 
it  is  not  fufiicient  to  fay  that  he  made  his 
wife  executrix,  and  gave  her  to  the  value  of 
looL  without  (hewing,  that  Ihe  had  aiTeis^ 
after  payment  of  debts.     R.  3  Lev.  2i8» 

So,  if  the  condition  be  to  exhibit  an  in- 
ventory in  the  fpiritual  court  before  i  M. 
it  is  not  fufficient  to  fay,  there  was  no  court, 
without  faying,  that  he  was  ready  at  the 
day,  for  he  ought  to  (hew  every  thing  pof- 
fible  on  his  part.     R.  i  Salk.  172. 

So,  if  the  condition  be  to  levy  a  fine,  it  is 
no  plea,  that  no  writ  of  covenant  was  fued, 
without  faying  that  he  was  ready  at  the  day. 
Ibid.  Or  to  pay  money  to  A.  it  is  no  plea 
that  A.  did  not  come,  without  faying  that  he 
was  ready  there.     Ibtd. 

If  the  condition  be  to  repair,  it  is  no  plea 
that  he  repaired  'till  fuch  a  day,  and  then 
pulled  down  and  rebuilt.     R.  Sav.  96,  7.  - 

If  it  be,    that  his  wife  may  make  a  devife 

of  100  /.  to  be  paid  within  a  year  after  her 

death ;  it  is  no  plea  to  fay  that  his  wife  devif- 

.  Vol.  I.  C  c  cd 
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cd  loo  /.  if  he  does  not  fay  alfo  that  he  paid 
it.     R.  Cro.  Car.  597. 

To  debt  on  bond  for  a  receiver  of  rents  to 
account,  and  behave  himfelf  as  a  fteward 
ought  to  do,  if  defendant  pleads  he  received 
but  one  penny,  which  he  paid  to  obligee,  it 
is  bad  $  for  he  (hoold  alfo  have  pleaded,  that 
he  had  behaved  as  a  fteward  ought.     Bm  R. 

H.  322. 

If  A.  gives  bond,  conditioned  to  pay  B. 
fo  much  money  as  C  is  awarded  to  pay  him, 
and  C%  IS  awarded  to  give  B.  a  promiflbry 
note,  it  is  within  the  condition  of  the  bond. 
An  dr.  28. 

If  defendant,  in  adion  of  debt  by  church- 
.  wardens,on  a  bond  to  indemnify  the  parifh  from 
a  baflard,  pleads  non  damnificatus ;  replication 
he  did  not  provide,  and  pariih  paid  5/.  re- 
joinder, he  did  provide  :  and  verdidt  for 
plaintiffs  ;  judgment  ihall  not  be  arrefted 
becaufe  it  does  not  appear  on  the  record  that 
the  child  was  born  in  the  pari(h  ;  for  the 
court  will  intend  it  was  proved  at  the  trial, 
2  Wilf.  5. 

The  only  pleas  to  a  bond  to  indemnify, 
are,  non  damnificaf  or  by  plain tifPs  own  de- 
fault. 2lVilf.  126.  Sed.qu.  Why  not  a 
releafe,  &c.  f 

Wherever  defendant  pleads  performance, 
plaintiff  mufl  aflign  an  abfolute  breach  1  but 
this  is  not  neceflary,  if  he  pleads  a  collateral 
matter,  as  a  releafe.     Vide  2  Burr.  944. 

The  breach  affigned  by  plaintiff  in  his  re* 
plication  muft  be  fufficient.  Show.  213.,  And 
if  the  plaintiff  does  not  aflign  a  breach,  when 

he 
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he  ought,  it  is  fatal  on  a  general  demurrer. 
JD.  Hob.  198,  233,  So  if  he  affigns  a  bad 
breach.  And  it  fiiall  not  be  aided  after  ver- 
dia.     R.  2  Sand.  180.     R.  Tel.   153. 

In  debt  on  bond  for  performance  of  cove- 
nants in  an  indenture  the  defendant  (hews 
the  indenture,  and  pleads  that  there  are  no 
covenants  therein,  the  plaintifF  upon  oyer  of 
the  indenture  (containing  covenants)  may 
demur  without  afligning  any  breach  i  for  by 
the  oyer  it  appears  that  the  plea  was  falfe. 
R.  I  Sand.  317. 

34.     Upon  a  Statute  or  Recognizance. 

Releafe. 

To  debt  upon  a  ftatute  or  recognizance, 
the  defendant  may  plead  a  releafe.  Vide 
Ante.     No.  30. 

A  releafc  by  one  conufec.  2  Rol.  4T  i.  /,  ^. 

Put  a  releafe  of  part  due  upon  a  llatute  or 
recognizance  does  not  difcharge  the  refidae. 
R.z  Rol.  413.  /.  5«     Vide  Ante ^  No.  ^o. 


3  5  •     Defeafance. 

The  defendant  may  plead  a  defeafance  for 
payment  of  a  lefs  fum,  which  he  has  paid. 
I  Bro.  Ent.   174,     Vide  pojl^  No.  37. 

A  defeafance  that  he  (hall  not  be  fued  'till 
fuch  a  day,  and  if  he  be,  that  he  may  plead 
it  in  difcharge.  Hard.  113.  But  it  was 
refolved  tont,     where  it  was  not  an  abfolute 

C  c  2  difcharge. 
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difcharge,  for  it  fhall  be  but  a  covenant. 
Show.  46.     Cartb*  64, 

A  letter  of  licence,  by  which  it  is  agreed 
that,  if  he  fues  within  fuch  a  time,  the  debt 
fliall  be  forfeited.     R.  Cartb.  64. 

So  to  debt  for  rent  he  may  plead  a  cove- 
nant to  deduct  fo  much  for  charges,  &c. 
R.     I  Lev.  152. 

But  a  defeafance,  which  is  not  in  writing 
under  feal,  is  not  fufficient.     R.  Mo.  573. 

To  debt  upon  a  ftatute,  or  recognizance,  it 
IS  no  plea  that  he  had  judgment  before  In  a 
Jcire facias  upon  the  fame  recognizance,  Gfr. 
R.Cro.  EL  60S.    Sedqu? 


36.     Upon  Judgment. 
Vide  Ante ^  No.  13.     Execution  done. 

To  debt  upon  a  judgment,  the  defendant 
may  plead,  that  the  plaintifFhad  fued  out  ex- 
ecution by  elegit,  upon  which  an  extent  was 
made.  Dy.  299.  b.  And  it  will  be  good 
without  (hewing  the  return  of  the  extent. 
Ibid. 

Or  that  the  plaintiff  had  execution  by 
Jierifacias.  Adm.  Cro.  Car.  328*  R.  Sav. 
123. 

But  it  is  no  plea,  that  the  plaintiff  fued 
out  a  ca.  fa.  and  took  the  defendant,  and 
kept  him  in  execution  'till  he  fatisfied  the 
debt.     R.  hut.  641,  3. 

Comyns  lays  down  the  dodrine  in  this  ge- 
neral manner^  but  the  h&  was,  the  plaintiff 

replied 
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replied  that  the  defendant  was  not  taken  in  ex- 
ecution, and  the  defendant  demurred,  there- 
by admitting  he  was  not  taken  in  execution, 
then  the  only  queflion  remaining  was,  as  to 
the  payment,  whether  a  bar  or  not ;  and  the 
court  was  of  opinion,  that  the  plea  of  pay- 
ment was  not  good,  in  avoidance  of  the 
judgment. 

If  defendant,  being  in  execution^  is  llberat- 
ed,  upon  giving  plaintiff  a  bond  for  an  an- 
nuity, and  plaintiff  inrolls  a  defedtive  me- 
morial,.  upon  his  fecurity  being  adjudged 
void,  he  (hall  not  refort  to  his  original  judg- 
ment, y agues  and  Witby^  H.  27  G.  3.  JB.  R^ 

It  is  not  a  good  plea,  that  he  fued  feveral 
eiegitSf  upon  one  of  which,  part  of  the  debt 
was  levied.     R.   1  Lev.  92. 

That  error  is  depending  upon  the  judg- 
ment in  the  exchequer.    R.  Skin.  388.  590. 

But  in  the  lad  cafe  the  court  wilKilay 
proceedings,  upon  terms. 

37.     Defeafance. 

80  to  debt  upon  judgment  the  defendant 
may  plead  a  defeafance.  2  Mod.  Intr.  231. 
Vide  Ante^  No.  35, 

So  now  by  ihtjiat.  4  G?  5  Ann  c.  1 6.  If 
debt  be  brought  upon  any  judgment,  if  the 
defendant  has  paid  the  money  due  on  fuch 
judgment, .it  may  be  pleaded  in  bar  of  fuch 
adtion. 

.  But  a  bond  given  for  a  fum,  which  was  in 
fatisfa<flioo  of  the  judgment,  is  no  plea  ; 
for,t)cing  only  to  give  another  action  for  the 

C  c  3  debt. 
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debt,   it  would  not  be  a  bar  to  the  bond,  a 

fortiori  not  to  the  judgment.     R.  2  Cro.  579* 

So  to  ^  fcire  faaas  upon  a  judgment  he 

cannot  plead  a  judgment  in  debt  upon  the 

fame  judgment.     R.  Cro.  El.  817, 

38,     Nul  till  Record. 

So  to  debt  upon  judgment  the  defendant 
may  plead  nultiel  Record.   Vide  ante^  No.  13. 

So,  if  there  is  a  material  variance  between 
the  judgment  and  the  declaration  :  As»  if  it 
varies  in  day  or  continuance.  Lut.  945. 
So,  if  it  varies  in  the  attorney's  name.  JDui. 
2  Mod.  246. 

But  I  do  not  know  that  it  is  neceflary  to  fet 
out  the  attorney's  n.ime,  and  the  beft  way  iS  to 
'  ftate  the  judgment  as  generally  as  poflible. 

In  debt  on  recognizance  of  hail,  if  the 
record  is  conditional,  and  the  declaration  not, 
the  plaintiff  cannot  have  judgment.  Barnes, 
60. 

Variance  from  Scurpbey  in  judgment,  to 
Curpbey^  in  recognizance,  fatal,  Barnes  ^j^. 

39.  fTben  Error  may  be  pleaded,  when  not. 

To  debt  upon  a  judgment  the  defendant 
{hall  not  plead  in  abatement  error  depend* 
ing  thereon.     Semb^  Lut.  6o2« 

li  error  be  in  the  Exchequer,  or  Farlia^ 
ment,  upon  a  judgment  in  B.  R.  for  only  the 
tranfcript  of  the  record  is  removed,  5  Com. 
Dig.  232. 

Nor  can  he  plead  in  bar,  error  in  the  ori* 
ginal  judgment,     i  Rol.  604.  I.  2c, 

40«  Matter 


[    391     ] 


4o.    Matter  intitling  to  an  Audita  Qiierela 

cannot  be  pleaded. 

Matter  which  intitles  the  defendant  to  an 
audita  querela  cannot  be  pleaded  ;  for  he 
fhall  be  put  to  bis  writ  of  error,  or  auditf 
querela.     i^Rol.^604.  /.  25. 

4 1 .     Nor  Arbitrament. 

Nor  can  the  defendant  plead  an  arbitra- 
ment to  debt  upon  a  judgment,  i  RoL  604, 
A  25. 


42.     Demurrer. 

The  defendant  cannot  demur  to  the  decla- 
ration,  if  it  (hews  error  depending  i)pon  thf 
judgment,     -R.  2  Vent.  261. 

Sed  :u.  de  hoc  ?  For  afluredly  if  the  decla- 
ration in  debt  upon  the  judgment  be  bad  in 
fubftance  or  form,  he  may  demur  generally  or 
fpecially  to  fuch  declaration,  a8  well  as  to 
any  other;  for  whether  the  judgment  upon 
which  it  is  founded  is,  or  is  not  erroneous, 
no  ways  alter  the  cafe,  as  to  the  caufe  of  de- 
murrer, contained  in  the  declaration  upon 
that  judgment. 


C  c  4  43,  Upon 
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k  43.  Upon  Central. 

Nil  Debet. 

To  debt  upon  a  con  trad,  the  defendant  may 
plead,  nil  debet ^  Vide  ante.  No.  17. 

So  to  debt  upon  a  judgment  in  a  county^ 
hundred,  &c.  not  of  record.    Show.  71. 

To  debt  upon  grant  of  a  rent-charge  ;  for 
he  has  remedy  alfo  by  diftrefs.     Hard.  333. 


44.  Nil  Detinet. 

S09  if  the  adion  be  in  the  detinet  only,  he 
may  plead  nil  detinet.  Al.  76.  And  if  he 
pleads  nil  debet,  it  (hall  be  aided  after  verdidt. 
Ibid. 

The  defendant  may  plead  one  plea  to  part, 
and  another  plea  to  the  reiidue  of  the  debt, 
I  Salk.  I  So, 


45.  Wager  of  Law. 

To  debt  upon  a  fimple  contract  the  defend- 
ant may  wage  his  law.  2  Injl.  45.  So  in 
debt  upon  a  b\-law.  2  Lev.  106.  Upon  an 
arbitrament.  Co.  Lit.  295.  a.  R.  Cro.  EL 
600.  Sed  qu.  de  hoc  ?  notwithftanding  thofe 
refpedablr  authorities  ?  In  the  cafe  of  An^ 
dcrfon,  V.  Symonds.     2  Car.  i.     Latcb.  13* 

it 
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It  IS  held  otherwife.     But  I  muft  confcfs, 
there  is  not  a  finglc  reafon  affigned. 

In  debt  upon  a  fimple  contraft,  tho'  aflign* 
ed   to  conimiffioncrs  of  bankrupt.     2  Lev. 

106. 

In  debt  for  a  penalty,  or  amerciament  in 
a  court  baron,  hundred,  or  other  court  not 
of  record.  5  Com.  Dig.  233.  cites  various 
authorities. 

In  debt  upon  an  account  made,  before  one 
auditor  only.  Co.  Lit.  295,  a.  In  debt 
upon  a  contradl  for  a  fale  of  land.  R.  Cro. 
El.  750.  In  debt  upon  contradl  where  a 
bond  was  given  for  the  money.  Dalt.  53, 
Vide  pojl.  Div.  46. 

But  in  debt  upon  a  deed  or  fpecialty,  the 
defendant  cannot  wage  his  law.  Co.  Lit. 
295.  a.  nor  in  debt  upon  a  ftatute.     lAiJ. 

The  defendant  (hall  not  wage  his  law  in 
debt  iovfcavage^  or  other  duty,  by  the  cuf- 
tom  of  London^  which  is  confirmed  by  par- 
liament.    R.  2  Lev.  io6. 

In  debt  upon  judgment  in  an  inferior 
court.     R.  2  Mod.  140.     Vide  ante. 

In  debt  upon  account  as  bailiff.  R.  Cro. 
E/.  579.' 

Nor  in  debt  for  rent  upon  a  leafc  for  years. 
Co.  Lit.  295.  a.  Nor  in  debt  upon  an  ac- 
count before  auditors  for  balance  or  furplu- 
fagc  of  the  account.  Ibid.  Or  for  a  fine  or 
amerciament  in  a  leet  or  other  court  of  record. 
Ibid.  Nor  in  debt  for  his  diet,  per  Gawdy. 
Cro,  £/.  118,  5ed  qu  ?  Norin  debt  to  the 
king,  though  due  to  the  king's  debtor. 
Godb.  29 1 .  Vide  poji. 

So 
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So  a  man,  infamous,  cannot  wage  his  law  r 
As,  if  he  be  convidt  in  attaint,  or  upon  an 
indidlment  of  confpiracy,  perjury,  Gfr.  Cq^ 
Lit.  295.  a.  nor  a  man  outlawed.  Ibid.  Or 
within  age.     Ibid.     Videpoji. 

Nor  an  executor  or  adminiftrator ;  for  he 
fhall  not  wage  his  law  for  anothers  debt. 
Ibid.     Vide  fofi. 

Yet  in  debt  againft  hufband  and  wife»  due 
dumfola^  both  may  wage  law.  JR.  Cro.  EL 
]6i. 

If  an  alien  be  plaintiff,  the  defendant  (hall 
not  be  allowed  to  wage  his  law*  Co.  Lit. 
295.  a. 

Or  if  the  fuit  be  by  the  king,  or  for  his 
benefit :  As,  in  quo  minus,  &c.  Hid.  Vide 
fojl. 

Or  in  aftion  by  a  gaoler  againft  a  prifoner 
for  his  vidtuals.  Ibid,  and  9  Co.  87.  b.  Or 
by  an  attorney  againft  any  one  for  his  fees. 
Co.  hit.  295.  a.  Or  by  a  fervant,  retained 
according  to  the  flatute,  for  his  falary.  Ibid. 
Videpoji.  for  the  reafons. 

So  wager  of  law  fhall  never  be  allowed, 
where  the  declaration  fuppofes  a  contempt, 
trefpafs,  deceit,  or  wrong.  Ibid.  As,  in 
adlion  upon  the  cafe,  or  trefpafs.  2  Injl.  45. 
Co.  Lit.  29?.  a.     Vide  poji. 

So  it  (hall  not  be  allowed  upon  a  quo  minus. 
Godb.  291.     Vide  poji. 

In  debt  upon  a  joint  contradl,  if  one  pleads, 
nil  debet,  the  other  ihall  not  wage  bis  law. 
R.  Cro.  EL  646. 

If  the  defendant  comes  to  wage  his  law, 
the  court  examines  every  point  of  the  decla- 
ration. 
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ration.     3   Leo.   212.     And  if  it   appears,, 
that  the  defendant  is  indebted^  tho'  it  was  a- 
greed  to  be  allowed  out  ot  a  debt  due  to  him 
from  the  plaintiff,  he  cannot  fafcly  wage  his 
law.     Per  2  J.  3  Leo.  2 1 2. 

The  defendant  nfiuft  have  compurgators, 
which  are  ufually  eleven,  and  Iwcar  de  credu- 
litate.  2  Vent.  171.  2  Injl.  45.  With  the 
plaintiff's  confent,  the  oath  of  the  compur- 
gators may  be  omitted,  i  Vent.  4.  And 
when  the  defendant  has  his  hand  upon  the 
book»  the  plaintiff  may  be  nonfuited.  2 
Vent.  171. 

Though  the  law*wager  is  almofi  obfolete, 
yet,  as  the  law  ftiil  remains  in  force,  I 
thought  it  neceifary  to  give  it  as  a  fubordinate 
title.  As  the  law  and  pracUce  ate  growing 
obfolete,  ic  is  a  title  in  our  laws,  now,  little 
known,  but  as  it  forms  a  part,  and  I  may  fay, 
a  curious  part  of  the  hiftory  of  our  antient 
law,  I  trud  it  will  nol^  be  difagreeable  if  I 
enter  more  particularly  into  the  fubjed, 
fliewing  its  meaning,  and  giving  fome  ac** 
count  of  its  hiftory^  following,  in  general, 
the  Heps  of  Afr.  J.  Blackjione^  who  has  given 
'us»  in  a  concife  manner,  a  view  of  the  fab« 
jed. 

Wager  of  law,  ^vadiatio  legis,  is  fo  called, 
becaule  the  defendant  gives  pledge,  ga^e,  or 
vadium,  or  puts  in  fureties  or  vadios,  that  at 
fuch  a  day  he  will  make  his  law,  that  is, 
take  the  benefit  which  the  law  has  allowed 
him.     Co.  Lit.  295. 

Ouranceflors  confidered,  that  there  were 
jnany  ^aies  where  an  innocent  man,  of  good 

credit. 
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credit,  might  be  overborne  by  a  multitude 
of  falfc  witnefles  ;  and  therefore  efl:abli(hed 
this  fpecies  of  trial,  by  the  oath  of  the  de- 
fendant himfclf :  for  if  he  will  abfolutely 
fwear  himfelf  not  chargeable,  and  appears 
to  be  a  perfon  of  reputation,  he  (hall  go  free 
and  for  ever  acquitted  of  the  debt^  or  other 
caiiie  of  adtion. 

This  method  of  trial  is  not  only  to  be 
found  in  the  codes  of  almoft  all  the  Northern 
nations,  that  broke  in  upon  the  Roman  em* 
pire,  and  eftabliflied  petty  kingdoms  upon 
its  ruins,  but  its  original  may  alfo  be  traced, 
as  far  back  as  the  Mofaicat  law.  If  a  man 
deliver  unto  his  neighbour  an  afs,  or  an  ox, 
or  a  (heep,  or  any  bead  to  keep,  and  it  die,  or 
be  hurt,  or  driven  away,  no  man  feeing  it; 
then  (hall  an  oath  of  the  Lord  be  between 
them  both,  that  he  hath  not  put  his  hand 
unto  his  neighbour's  goods ;  and  the  owner 
of  it  (hall  accept  thereof,  and  he  (hall  not 
make  it  good.  We  (hall  likewife  be  able  to 
difcern  amanifeft  refemblance,  between  this 
fpecies  of  trial,  and  the  canonical  purgation 
of  the  popi(h  clergy,  when  accufed  of  any 
capital  crime.  The  defendant,  or  perfon 
accufed,  was  in  both  cafes  to  make  oath  of 
his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators,  who  fwore  they 
believed  his  oath.  Somewhat  (imilar  alfo 
to  this,  is  x\\c  Jacramentum  decifionis^  pr  the 
voluntary  and  decifive  oath  of  the  civil  law ; 
where  one  of  the  parties  to  the  fuit,  not  be- 
ing able  to  prove  his  charge,  offers  to  refer 
the  decifioB  of  the  caufe,  to  the  oath  of  his 
z  adverfary ; 
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adverfary :  which  the  adverfary  was  bound 
to  accept^  or  tender  the  fame  propofal  back 
again  ;  otherwife  the  whole  was  taken  as 
confeflfed  by  him.  But  though  a  cuftonni 
fomewhat  fimilar  to  this  prevailed  formerly 
in  the  city  of  London,  yet  in  general,  the  £7- 
glijb  law  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to 
the  dilemma  of  either  confeflion  or  perjury: 
but  is  indeed  fo  tender  of  permitting  the 
oath  to  be  taken,  even  upon  the  defendant's 
own  requefl,  that  it  allows  it  only  in  a  very 
few  cafes,  and  in  thefe  it  has  alfo  devifed 
other  collateral  remedies  for  the  party  injured, 
in  which  the  defendant  is  excluded  from  his 
wager  of  law. 

The  manner  of  waging  and  making  law,  is 
this  :  He  that  has  waged,  or  given  fecurity 
to  make  his  law,  brings  with  him  into  court, 
eleven  of  his  neighbours :  a  cuflom  which 
we  find  particularly  defcribed  fo  early  as  ia 
the  league  between  Alfred  and  Guthrum  the 
Dane}  for  by  the  old  Saxon  conftitution, 
every  man's  credit  in  courts  of  law,  depended 
upon  the  opinion  which  his  neighbours  had 
of  his  veracity  The  defendant  then  (landing 
at  the  end  of  the  bar,  is  admoniflied  by  the 
judges,  of  the  nature  and  danger  of  a  falfe 
oath.  And  if  he  ftill  perfifts,  he  is  to  re- 
peat this  or  the  like  oath  :  **  Hear  this,  ye. 
juftices,  that*  I  do  not  owe  unto  Richard 
Jones  the  fum  often  pounds,  nor  any  penny 
thereof,  in  manner  and  form  as  the  faid 
Richardh^iih  declared  againll  me  ;  fo  help  me 
God."'  And  thereupon  his  eleven  neighbours, 

ox 
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or  compurgators  (hall  avow  upon  their  oaths, 
that  they  believe  in  their  con fciences,  that  he 
faith  the  truth;  fo   that   himfelf  muft  be 
fworn  dejidelitate.  and  the  eleven  de  creduli^ 
tate.  It  hisheld^  indeed,  by  later  authorities, 
that  fewer  than  eleven  compurgators  will  do : 
but  Sir  Edward  Coke  is  poiitive,  that  there 
muft  be  this  number ;  and  his  opinion  not 
only  feems   founded  upon  better  authority, 
but  alfo  upon  better  reafon  ;  for,  as  wager  of 
law  is  equivalent  to  a  verdidt*  in  the  defend* 
ant's  favour,  it  ought  to  be  eftabliflied  by 
the  fame  or  equal  teflimony,  namely,  by  the 
oath  of  twelve  men.     And  fo  indeed  Glanvil 
expreffes  it,  ^^  jurabit  duodecima  manui*  and 
in  9  Hen.  3.  when  a  defendant  Jn  an  adion 
of  debt  waged  his   law,  it  was  adjudged  by 
the  court,  quod  defendat  fe  duodecima  manu^ 
Thus  too,  in  an  author  of  the  age  of  Edward 
the  Firji^  we   read,    *'  adjudicabitur  reus  ad 
legem  fuam  duodecima  manur   And  the  antient 
treatife,    entitled   Dyverjite  des  Courts^    ex- 
prefsly  confirms  Sir  Edward  Cokes  opinion. 
It  mud  be  however  obferved,  that  lb  long 
as  the  cuftom  continued,  of  producing  the 
/e£la,  the  fuit,  or   witncffes  to  give  proba- 
bility to  the  plaintiff's  demand  ;  the  defend- 
ant was  not  put  to  wage  his  law,  unlefs  the 
Je^a  was  firft  produced,  and  their  teftimony 
was  found  confident.    To  this  purpofe  fpeaks 
Magna  Carta,  c.   28.     •*  Nullus  ballivus  de 
catero  ponat  aliquem  ad  legtm   manifejlam^* 
(that  is,  wager  of  battel),  "  nee  ad juramen^ 
turn,**  (that  i^,   wager  oif  law),  ^^Jimplici  lo^ 
quelafua^'  (that  is,    merely  by  his  count  or 

declaration). 
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declaration^  ^^ Jive  tefiitus  jidelibus  ad  hoc 
indu^is^*  which  Fleta  thus  explains  :  "  Si 
petens  ftdlam  produxerit^  et  Concordes  inveni^ 
antur^  tunc  rem  poterit  vadiare  legem  fuam 
contra  pet ent em  et  contra  feSlam  fuam  prolatam^ 
fed  Jl  feSla  variabilis  inveniatur^  extunc  noa 
tenebitur  legem  vadiare  contra  feclam  illam/* 
Ic  is  trucy  indeed,  that  Fleta  exprefsJy  limits 
the  namber  of  compurgators  to  be  only  doable 
to  that  of  the fe£la  produced  ;  "  utf  duos  vel 
tres  teftes  produxerit  ad  probandum^  oportet 
quod  defenjio  fiat  per  quatuor  vel  perfex  it  a 
quod  pro  quolibet  te fie  duos  producat  juratores 
ufque  ad  duodecim :"  fo  that  according  to  this 
doiftrine  the  eleven  compurgators  were  onljr 
to  be  produced,  but  not  all  of  them  fworn, 
unlefs  l\itfeQa  confided  of  fix.  But  though 
this  might  pofiibly  be  the  rule  till  the  pro- 
dudion  of  the  fcSa  was  generally  difufed* 
iince  that  time  the  duodecima  manus  feems  to 
have  been  generally  required. 

In  the  old  Swedtjh  or  Gothic  conftitutlon, 
wager  of  law  was  not  only  permitted,  as  it 
ftill  is  in  criminal  cafes,  unlefs  the  fadt  be 
extremely  clear  againft  the  prifoner,  but  was 
alfo  abfolutely  required,  in  many  civil  cafes, 
which  an  author  of  their  own,  very  juftly 
charges,  as  being  the  fourcc  of  frequent  per- 
jury. This,  he  tells  us,  was  owing  to  the 
popi(h  ecclefiajflics,  who  introduced  this 
method  of  purgation  from  their  canon  law  ; 
and,  having  fown  a  plentiful  crop  of  oaths 
in  all  judicial  proceedings,  reaped  afterwards 
an  ample  harveft  of  perjuries  :  for  perjuries 
were  punched   in   part   by   pecuniary  fines, 

payable 
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payable  to  the  coffers  of  the  church.  But 
with  us  in  England  wager  of  law  is  never  re- 
quired ;  and  is  then  only  admitted,  where 
an  adion  is  brought  upon  fuch  matters  as 
may  be  fuppofed  to  be  privately  tranfadted 
between  the  parties,  and  wherein  the  de- 
fendant may  be  prefumed  to  have  made  fati^- 
fadion,  without  being  able  to  prove  it. 
Therefore  it  is  only  in  adtions  of  debt  upon 
fimple  contra<5t,  or  for  amercement  in  adtioDS 
of  detinue,  and  of  account,  where  the  debt 
may  have  been  paid,  the  goods  reftorcd,  or 
the  account  ballanced,  without  any  evidence 
of  cither;  it  is  only  in  thefe  aflions,  I  fay, 
that  the  defendant  is  admitted  to  wage  his 
law  :  fo  that  wager  of  law  lieth  not,  when 
there  is  any  fpecialty,  as  a  bond  or  deed,  to 
charge  the  defendant  j  for  that  would  be 
cancelled  if  fatislied  ;  but  when  the  debt 
groweth  by  word  only.  Nor  doth  it  lie  in 
an  adlion  of  debt,  for  arrears  of  an  account, 
fettled  by  auditors  in  a  former  aflion.  And 
by  fuch  wager  of  law  (when  admitted),  the 
plaintiff  is  perpetually  barred;  for  the  law, 
in  the  fimplicity  of  the  antient  times,  pre- 
fumed, that  no  one  would  forfwear  himfclf 
for  any  worldly  thing.  Wager  of  law  how- 
ever lieth  in  a  real  adion,  where  the  tenant 
allcdges  he  was  not  legally  fummoned  to  ap- 
pear, as  well  as  in  mere  perfonal  contrads. 

A  man  outlawed,  attainted  for  falfe  ver- 
dict, or  for  confpiracy  or  perjury,  or  other- 
wile  become  infamous,  as  by  pronouncing 
the  horrible  word,  in  a  trial  of  battel,'  (hall 
not  be  permitted    to  wage  his  law:  neither 

(hall 
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(hall  an  iofant  under  the  age  of  twenty-one, 
for  he  cannot  be  admitted  to  his  oath ;  and 
therefore,  oti  the  other  hand,  the  courfc  of 
juftice  (hall  flow  equally,  and  the  defendant, 
where  an  infant  is  plaintiff,  (hall  not  wage 
his  law.  But  a  feme-covert,  when  joined 
with  her  hudand,  may  be  admitted  to  wage 
her  law  :  and  an  alien  (hall  do  it  in  his  own 
language. 

It  is  moreover  a  rule,  that  where  a  man  is 
compellable  by  law  to  do  any  thing,  where- 
by he  becomes  creditor  to  another,  the  de- 
fendant in  that  cafe  (hall  not  be  admitted  to 
wage  his  law  :  for  then  it  would  be  in  the 
power  of  any  bad  man  to  run  in  debt  fir  (I, 
againft  the  inclinations  of  his  creditors,  and 
afterwards  to  fwear  it  away,  but  where  the 
plaintiff  hath  given  voluntary  credit  to  the 
defendant,  there  he  may  wiage  his  law  ;  for, 
by  giving  him  fuch  credit,  the  plaintiff  has 
himfelf  borne  teftimohy,  that  he  was  one 
whofe  character  may  be  trufted.  Upon  this 
principle  it  is,  that  in  an  aclion  of  debt 
againd  a  prifoner  by  a  gaoler  for  his  vi<fbuals, 
the  defendant  (hall  not  wage  his  law :  for  the 
gaoler  cannot  refufe  the  prifoner,  and  ought 
not  to  fuffer  him  to  peri(h  for  want  of  luf- 
tcnance.  But  otherwife  it  is  for  the  board  or 
diet  of  a  man  at  liberty.  In  an  adtion  of  debt 
brought  by  an  attorney  for  his  fees,  the  de- 
fendant cannot  wage  his  law,  becaufe  the 
"plaintiff  is  compellable  to  be  his  attorney. 
{Sed  qu.  de  />oc?)  And  fo  if  a  fervant  be  re- 
tained according,  to  the  ftatutes  of  labourers. 
5  E^iz.  e.  4.  which  obliges  all  fmgle  pcrfons 
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of  a  certain  age,  and  not  having  other  vifiblc 
means  of  livelihood,  to  go  out  to  fervice.  In 
an  a(fcion  of  debt,  for  the  wages  of  fuch  a 
fervant,  the  mailer  (hall  not  wage  his  law^ 
bccaufe  the  plain  tiff*  was  compellable  to  ferve: 
but  it  had  been  otherwife,  had  the  hiring 
been  by  fpecial  contract,  and  not  according 
to  the  (latute. 

In  no  cafe  where  a  contempt,  trefpafs,  de- 
ceit, or  any  injury  with  force  is  alledged 
againft  the  defendant,  is  he  permitted  to 
wage  his  law,  for  it  is  impoflibie  to  prefume 
he  has  fatisfied  the  plaintiff  his  demand,  in 
fuch  cafes,  where  damages  are  uncertain 
and  left  to  be  affcflcd  by  a  jury.  Nor  will 
the  law  trud  the  defendant  with  an  oath  to 
difcharge  himfcrlf,  where  the  private  injury 
is  coupled  as  it  were,  with  a  public  crime^ 
that  of  force  and  violence  }  which  would  be 
equivalent  to  the  purgation  oath  of  the  civil 
law,  which  ours  has  fo  juftly  rejcdled. 

Executors,  and  adminiftrators,  when 
charged  for  the  debt  of  the  deceafed,  (hall 
not  be  admitted  to  wage  their  law,  for  no  man 
can  with  a  fafe  confciencc  wage  law  of  ano- 
ther man's  contract  ;  that  is,  fwear  that  he 
never  entered  into  it,  or  at  leaf):  that  he  pri- 
vately difcharged  it.  The  king,  alfo»  has 
his  prerogative  ;  for,  as  all  wagers  of  laur 
imports  a  reflexion  on  the  plaintiff,  for  dif^ 
honcfty,  therefore  there  (hall  be  no  fuch 
wager,  on  adions  brought  by  him,  and  this 
prerogative  e;ctends  and  is  communicated  to 
his  debtor,  and  accomptant  ;  for,  on  a  writ 
of  quominus/in  the  Exchequer  ioi  a  debt  on 

*       ,  firaplc 


I    403     ] 

iimple  contraA,  the  defendant  is  not  allowed 
to  wage  his  law. 

Thus  the  wager  of  law  was  never  pcrmit- 
tedy  but  where  the  defendant  bore  a  fair  and 
irreproachable  charader ;  and  it  alfo  was  con- 
fined to  fuch  cafeSt  where  a  debt  might  be 
fuppofed  to    be    difcharged,    or  fatisfadtion 
tnade^  in  private^  withgut  any  witnefles  to 
atteft  it  :   And  many  other  prudential  reftric- 
tions  accompanied  this  indulgence.     But  at 
length   it  was  conGdered,  that  (even  under 
all  its  reftridlions),  it  threw  too  great  a  temp- 
tation in  the  way  of  indigent,  or  profligate 
tnen^  and  therefore,  by  degrees,  new  reme- 
dies were  devifed,   and  new  forms  of   adlion 
were  introduced,  wherein  no  defendant  is  at 
liberty   to  wage  his  law.     So  that  now  no 
plaintiff  need    apprehend  any  danger  from 
the  hardinefs    of    his  debtor's    confcience, 
unlefs  he  voluntarily  chufes  to  rely  on  his 
adverfary's  veracity,  by  bringing  an  obfolete 
inftead   of  a  modern  adtion  ;  therefore  one 
fhall  hardly  hear,  at  prefent,  of  an  adlion  of 
deit,  brought  upon  a  iimple  contract:  that 
being  fupplied  by  an  adtion  of  trefpafs  on  the 
cafe^  for  the  breach  of  a  promifc  or  ajfump-^ 
Jit  ;  wherein  though  the  fpecific  debt  cannot 
be   recovered,    yet   damages    may,    equiva- 
lent to  the  fpecific  debt ;  and,  this  being  an 
adlion  of  trefpafs,  nolawcan  be  waged  therein. 
So,  inftead  of  an  adtion  of  dvtinue  to  reco- 
ver the  very   thing  detained  ,    an  adlion  of 
trefpafs  oa  the  cafe  in  trover  and  converjion^ 
is  ufually  brought  ;  wherein,     though    the 
horfe  or  other  fpecijic  chattel  cannot  be  had, 
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yet  the  derendant  (hall  pay  damages  for  the 
convcrfion,  equal  to  the  value  of  the  chattel, 
and  for  this  trefpafs  alfo  no  wager  of  law  is 
allowed.  In  the  room  of  aftions  of  account 
a  bill  in  equity  is  ufually  filed  :  wherein, 
though  the  defendant  anfwers  upon  his  oath, 
yet  fuch  oath  is  not  conclufive  to  the  plain- 
tiff ;  but  he  may  prove  every  article  by  other 
evidence,  in  contradidlon  to  what  the  defen- 
dant has  fworn.  So  that  wager  of  law  is 
quite  out  of  ufe,  being  avoided  by  the  mode 
of  bringing  the  adtion  ;  but  ilill  it  is  not 
out  of  force.  And  therefore,  when  a  new 
flatute  inflidts  a  penalty,  and  gives  an  aflion 
of  debt  for  recovering  it,  it  is  xifual  to  add, 
in  which  no  wager  of  law  (hall  be  allowed  : 
Otherwife,  an  hardy  delinquent  might  efcape 
any  penalty  of  the  law,  by  fwearing  he  had 
never  incurred,  or  elfe  had  difcharged  it* 
Vide  3  Black.  Com.  342,  &c.  and  the  various 
authorities,  there  cited, 

46.     An  Obligation  for  the  Debt. 

To  debt  upon  contrat!^,  the  defendant 
may  plead  a  bond  given  for  the  fame  debt; 
for  this  determines  the  contract.  2  Cro.  33, 
Cro.  Car.^i  ^. 

So,  to  debt  upon  bond  againd  the  heir,  he 
may  plead  a  bond  by  the  executor  or  admini- 
ilrator  in  fatisfadlion  of  the  fame  bond.  5 
Com,  Dig.  234. 

To  debt  by  bill,  by  the^.  4  S?  5  jinn.  c. 
16.  he  may  plead  payment  generally. 

Bot 
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But  he  cannot  plcad«  another  bond  given  in 
fatisfa&ion^  to  debt  upon  bond.  5  Com. 
Dig.  234.     Vide  ante  No.  30. 

I  conceive  the  diAindion  to  be  this,  that 
the  defendant  cannot  plead  a  bond  given  by 
himfelf,  in  bar  to  a  bond  given  by  him,  or 
upon  which  he  is  liable^  as  heir  or  reprefen- 
tative,  but  that  he  may  plead  in  bar,  a  bond 
given  by  another  perfon,  as  luch  bond  may 
be,  and  is  prefumed  to  be  accepted  by  the 
plaintiff  as  a  better  fecurity. 

The  defendant  cannot  plead  an  agreement 
to  accept  a  bond  of  the  executor  or  admini- 
Arator^'anda  bond  given  accordingly,  to 
debt  upon  bond  by  the  tedator,  Gfr.  R.  j 
Lev.   56.     cont.  per.  2    J*    ^   Mod.     137. 

Nor  an  agreement  by  parol  to  give  a  longer 
day    of  payment.     R.  Mo.   573-     Cro.  EL 

697. 

But  in  debt  upon  a  contraifl,  the  defendant 
cannot  traverfe  thecontraAp  for  this  amounts 
to  nil  debet  ;  and  therefore  he  cannot  fay  that 
the  contrail  was  for  a  Icfs  fum«  or  another 
thing,  (^c.  R.  Dalt.  49. 

47.     Upon  a  Demife. 

Nil  Debet. 

To  debt  for  rent  upon  a  demife,  the  de- 
fendant may  plead  nil  debet.  Win.  Ent.  225. 
Or  levy  by  diftrcfs.     Dy.  20.  b.  i  Ed.  4.  3. 

b. 

An  upon  levy  by  dijlrefs  &  fic  nil  debet ^ 
if  the  iffue  is  upon   the  nil  debet^  a  releafe^ 
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payment,  G?r.  which  proves  nothing  due, 
will  be  allowed  in  evidence.  Fer  Holt,  i 
&alk.  284. 

48.  Nil  babet  in  Tenementis'-^or^  Non  demifit. 

If  the  demifc  be  by  deed  poll,  or  by  parole 
the  defendant  may  plead  nil  babet  in  tenement 
tis.  Or  may  plead  non  demist,  and  give  the 
other  matter  in  evidence.  Or,  if  the  plain- 
tiff demifed  by  parole  he  may  give  in  evi- 
dence upon  nil  debet,  quod  nil  babuit,  &c. 
2  Com.  Dig.  235. 

Or,  if  the  dcmife  is  by  writing,  if  the 
plaintiff  was  not  in  pofTcffion.  Per  Ho!t. 
Vide  1  L.  Ray.  746. 

But  he  cannot  plead  nil  babet  in  tenementis^ 
or  non  demijit^  if  the  demifc  is  by  indenture. 
Co.  Lit.  /^j.  b.  R.  3  Lev.  146.  Nor  tra- 
verfc  the  demife.     R.  2  Cro.  73. 

Nor  can  he  plead  nil  debet  to  part,  and  nil 
babet  in  tenementis  to  other  part,  for  this  will 
be  double,     R.  4  Mod.  254, 

If  the  defendant  pleads  nil  babet  to  debt 
for  rent  upon  a  leafe  by  indenture,  the  plain- 
tiff may  demur,  for  the  ejloppel  zi^pczi^  upon 
the  record.  R.  i  Salk.  277.  R.  3  Lev. 
146.  Otherwifc,  if  the  e/ioppel  does  not  ap- 
pear ;  for  he  ought  by  replication  to  (hew 
the  ejioppel,   and  rely  thereon.     R.    1  Salk. 

If  two  demifcs  are  alledged,  be  bad  notbing 
at  the  time  of  the  demifes  aforefaid,  is  bad  ; 
for  he  ought  to  plead  diflindlly  to  each  de- 
iiiiie.     5  Com.  Dig.  235* 

So 
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So  in  covenant  for  payment. of  rent  in  ar- 
rears the  defendant  cannot  plead,  nil  babet 
in  tenemeniis.     2  Fent.  69. 

The  plaintiff  by  his  replication  to  nil  babet ^ 
&c.  ought  to  ihew  what  eftate  he  has  ;  for 
it  is  not  fufficient  to  fay  generally,  that  he 
has  a  good  title  or  eftate.     5  Com.  Dig.  23  >. 

This  muft  be  where  there  is  not  a  demiic 
by  deed,  for  where  there  is,  the  deed  is  an 
ejloppel. 

It  has  been  rcfolved  and  affirmed  in  error, 
that  a  general  replication,  that  A.  having 
title  leafed  to  the  plaintiff,  without  (hewing 
what  title  A.  had,  is  fufficient.  2  Fent.  252. 
271-     4  Mod.  78. 

If  in  debt  for  rent  againft  defendant  as  af-. 
fignee  of  a  term,  he  pleads  he  has  made  a 
further  affignment  before  the  time  for  which 
the  rent  is  demanded,  and  plaintiff  replies, 
non  ajjignavit^  he  cannot  give  fraud  in  evi- 
dence.    Stra.  1221. 

Nil  babuit  in  tenement  is,  is  a  bad  plea  to 
ajfumpjit  for  the  ufc  and  occupation  of  lands, 
and  in  debt  for  rent  on  deed-poll,  it  muft  be, 
plaintiff  had  nothing  at  the  time  of  adion, 
or  at  any  other  time,     1  IFilf,  314. 


49.  Tender. 

The  defendant  may  plead  a  tender  of  the 
rent  at  the  day,  and  always  ready*  Fide  ante. 
No.  28.    ^ 
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« 

But  if  he  does  not  plead  a  tender  apcn  the 
land  at  the  laft  hour  before  fun  fct^  &c.  it  is 
bad.     5  Com.  Dig.  235. 

Yet  a  tender  afterwards  to  the  perfon^  and 
refufal,  fupplies  the  want  of  tender  at  the 
laft  hour^  &c,     R.  Lut.  593. 

He  need  not  fay  precifely  how  long  before 
the  fetting,  if  he  was  there  before,  and  ftaid 
after.    R.  2  Cro.  499. 

S09  if  he  fays,  that  he  was  ready  to  pay 
from  fun-rife  'till  fun-fet,  it  is  fufficient, 
without  faying,  that  be  offered.  R.  Ray. 
419- 


50.  Entry  and  Expulfion. 

The  defendant  may  plead  an  entry  by  the 
lefTor,  and  expulfion  of  the  defendant.  So 
cvidion  by  a  ftrangcr.     5  Com.  Dig.  236. 

But  on  eviction  by  a  (Iranger,  the  defend- 
ant ought  to  (hew  it  was  under  a  legal  title, 
paramount,  for  a  tortious  evidion  is  not  a 
bar. 

The  defendant  may  plead  an  extent  or 
taking  in  execution  upon  an  f/f^/V  again  ft  the 
IcfTor,  before  the  rent  became  due.  R.  Cro. 
El.  398. 

But  expuldon  or  eviAion,  will  be  a  plea 
only  as  to  rent  incurred  afterwards.  2  Vent. 
68.  And  therefore  where  the  plaintiff  aU 
ledges  enjoyment^  if  the  defendant  pleads 
evidtion,   he  muft  traverfe  the  enjoyment. 

Ibid. 

It 
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Tt  18  no  plea  in  debt  for  rent  upon  a  leafe 
for  years^  quodnon  babuit  aut  occupavit.     R. 

Dy.  14.  a. 

In  debt  for  rent,  that^.  a  (Iranger,  before 
rent  due,  entered  and  turned  defendant  out 
of  poiTeflion,  and  dill  keeps  him  out,  and 
that  A.  at  the  tinie  of  his  entry  was,  and 
now  is  feifed  in  fee,  is  not  a  good  plea ;  he 
muft  fliew  an  elder  title.     Fort.  360, 

That  A.  at  the  time  of  the  leafe  was,  and 
is  feifed  in  fee,  is  bad  i  for  it  muft  be  plead- 
ed as  prior.     Ibid. 

That  A.  having  a  prior  and  better  title, 
evidled  defendant,  is  not  fufficient;  defend- 
ant muft  (hew  what  evidor's  title  was.  B. 
R.H.  171.  &c. 

Defendant  muft  (hew  that  eviAor  had  a 
title  to  enter.  Ibid.  And  by  what  procefi 
he  was  evidted.     Ibid. 


5 1 .  judgment  in  Debt. 

If  the  plaintiff  declares  in  debt  upon  a 
contract  for  delivery  of  goods  ;  the  judgment 
ihall  be  conditional,  as  in  detinue,  wz.  Jo 
much  corn,  &c.  or  the  value.     R.   11  H.  7. 

So,  if  the  declaration  is  for  40  pieces  of 
foreign  money,  to  the  value  of  /^ol.  the  judg- 
ment (hall  not  be  for  the  debt,  but  for  fo 
many  pieces,  and  there  (hall  be  a  writ  of  in- 
quiry as  to  the  value.  R.  Cro.  EL  536. 
Obferve  this  was  an  adtion  oi  debt. 

As 
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As  to  the  writ  of  inquiry,  it  muft  be  where 
judgment  is  by  default,  for  if  the  caufc  is 
tried,  the  jury  who  try,  will  find  the  value« 

In  debt  on  bond,  where  a  fet-ofF  is  plead* 
ed,  though  judgment  (hall  be  entered  for  no 
more  than  (hall  appear  to  be  due  to  plaintiff 
after  the  fet-off,  yet  the  penalty  remains  a 
fecurity  againft  future  breach.  2  Burr. 
820. 

PLEADING    IN   DETINUE. 

I.  Procefs. 

Detinue  may  be  fued  in  the  county  by 
jujlicies,  as  well  as  debt.  Or  it  may  be  fued 
in  C.  B.  and  as  I  conceive,  in  B.  R. 

It  is  faid,  that  upon  pretence  of  privilege, 
it  may  be  fued  in  B.  R.  (ia  all  cafes,  except, 
in  detinue  for  charters,  which  concern  the 
freehold,  which  (hall  be  only  in  C.  B.)  4 
Inji.  71.  F.  iV.fi.  138.  C.fedqu?  if  under 
the  fidtion  of  the  defendant  being  in  cuftody 
of  the  mar(hal,  and  anfwerable  to  adions  in 
that  court,  detinue  of  charters,  alfo,  may 
not  be  fued  there  ? 

It  is  faid,  if  detinue  for  charters  is  brought 
in  any  courf,  but  C.  B.  a  fuperfedeas  lies. 
F.  AT.  J5.  1 38.  C.  But  for  the  reafons  above. 
^.  de  hoc  ? 

The  procefs  in  detinue  is  fummons,  attach- 
ment,  and   diftrefs.      F.  N.   B.    138.  B. 

And  by  xhtjlat.  25  Ed»  3.  c.  17.     In  de- 
tinue for  chattels,  the  fame  procefs  as  in  ac- 
count t 
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count;    and  therefore  procefs  goes  to  out- 
lawry. 

But  in  detinue  for  charters,  which  con- 
cern the  realty,  no  procefs  runs  to  outlawry, 
44  Ed.  3.  41.  b.  Co.  Lit.  286.  b.  Dy. 
223.  a. 


2%  Declaration. 

The  declaration  in  detinue  (hall  be  ground- 
ed upon  bailment,  or  upon  devenerunt  ad 
tnanus.     Co.  Lit.  286.  b. 

The  declaration,  muft  dcfcribe  the  goods 
demanded,  fo  certainly,  that  they  may  be 
known,  to  be  delivered  to  the  plaintiff  in 
fpecie.  Ibid.  And  therefore,  detinue  for 
money  at  large  is  not  good  ;  for  it  cannot  be 
known.  Ibid,  and  i?.  Cro.  El.  457.  i  Rol. 
60.  b.  I.  20.  Nor  for  corn  out  of  a  fack  or 
bag,     Co.  Lit.  286.  b. 

So  he  muft  (hew  the  value  of  each  parti- 
cular by  itfelf,  and  not  of  altogether.  2  RoL 
96.     Fide  infra. 

But  it  lies  for  money  in  a  bag  not  fealed. 
I  Rol.  606.  /.  12.  14. 1  Or  for  money  not  in 
a  bag,  if  it  is  taken  in  fight  of  another.  Ibid. 
I.  16.  Or  for  a  particular  piece  of  gold,  or 
for  fo  many  ounces.  Ibid.  I.  25.  Tel.  81  • 
Or  for  20  quarters  of  barley  or  wheat.  Bro. 
Detinue^  51. 

The  declaration  may  mention  the  value  of 
every  particular,  or  of  all  in  grofs.  Br  p. 
Detin.  4.  48.     R.  i.  R.  3.  3.     Vide  fupra. 

3*  Pleas 
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3.  Pleas  in  Detinue. 
Nil  Detinet^ 

To  an  a<flion  of  detinue,  the  defendant 
may  plead,  nil  detinet. 


4.     Wager  of  Law. 

In  detinue,  generally,  the  defendant  may 
ivage  his  law.  Co.  Lit.  295.  a..  Fide  ante, 
pleading  in  debt.     No.  45. 

Though  it  be  upon  bailment  by  another 
hand,  for  by  whom  bailed  is  not  traverfable* 
Co.  Lit.  295.  a.  So  where  he  has  a  right 
to  the  deed,  though  he  has  it  in  his  cuftody. 
R.  Dal.  io6.  So  in  detinue  of  charters,  or 
a  box  of  charters,  without  (hewing  any  char- 
ter in  certain.  R.  ig  H.6.  9.  b.  fed  vide, 
the  next  cafe. 

But  in  detinue  for  charters,  he  cannot 
wage  his  law*  Co.  Lit.  295.  a.  (Videfu^ 
fra.)  If  he  (hews  any  charter  in  certain* 
ig  H.  6.  g.  b.  Though  it  be  for  an  inden** 
turc  of  demife  for  years.     Co.  Lit  295.  a. 


5.    Vncoreprifl. 

So  the  defendant  may  plead,  uncoreprif. 
I  Bro.  Ent.  149, 

6.  Delivery 
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6.  Delivery  to  htm  to  wbofe  Vfe^  Qfr. 

So  he  may  plead  delivery  to  A.  to  whofc 
ufc  they  were  bailed.  Though  the  delivery 
was  after  the  adion  brought.  F.  N.  B.  1 38* 
M. 

y.  ReJta/e. 

So  a  releafe  after  bailment  by  the  hufband 
of  the  plaintiiF.     R.  Dalt.  30. 

8.  Garnijbment^  wien  allowed. 

So  the  defendant  may  plead,  that  the  goods 
were  delivered  to  him  by  the  plaintiff,  and 
ji.  equd  manu,  upon  a  condition  which  he 
knew  not  was  performed,  and  pray  that  A. 
be  garniflied.     Sav.  29. 

And  it  will  be  good  without  faying  what 
was  the  condition,     i  Rol.  733*  /•  4* 

So,  if  both  bring  feveral  detinues  for  the 
fame  goods,  the  defendant  may  plead  to  both» 
that  they  were  delivered  upon  condition,  Cfr. 
and  pray  that  the  plaintiffs  may  interplead. 
1  Rol.  734.  /.  10.  Though  one  declares  up- 
on bailment,  the  other  upon  trover,  i  RoL 
733.  /•  40.  Whether  the  delivery  were  joint 
or  feveral.  Id.  I.  lo.  Though  the  delivery 
was  by  a  corporation  and  others,  and  the  de* 
fendant  is  one  of  the  corporation,  i  R<^L 
732.AI5- 

So 
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So  if  A.  bail  goods  of  B.  to  C.  in  detinue 
by  C  againft  B.  he  may  plead  bailment  by 
A.  to  be  redelivered  to  him,  and  pray  that 
he  may  be  garnifhed.     Mod.  Ca.  216. 

If  the  defendant  prays  garnifliment,  he 
ought  to  proffer  the  goods  in  court.  And 
the  goods  antiently  remained  in  court  till  the 
plea  determined,  but  now  they  remain  with 
the  defendant  till  trial.  i  Rol.  736.  /.  5. 
And  the  defendant  cannot  afterwards  deliver 
them  to  either  party,  without  the  award  of 
the  court.  Id.  I.  15.  Nor  can  he  plead  any 
plea  afterwards ;  for  he  is  out  of  court,  ex- 
cept for  the  delivery  of  the  goods,  and  there* 
fore  not  demandable  until  judgment^  and 
then  he  mud  deliver  them.  Id.  L  25.  But 
the  court  may  require  fureties  for  the  goods. 
Id.  L  10. 

9.  Procefs  againft  Garnijhte. 

After  prayer  of  garnifliment,  zjlirejacias 
goes  againHt  the  garniOiee.  ig  H.  6.  9.  6. 
And  zfcire  facias  ought  to  be  awarded. 

If  zfcire facias  goes  againft  two  garnifliees, 
and  one  is  returned,  ferved,  and  the  other, 
dead,  ^inolhtvfcire facias  goes  againft  the  ex- 
ecutors of  the  deceafed,  arid  idem  dies  ftiall 
be  given  to  him,  who  was  ferved  and  appear- 
ed.    R.  19  H.  6. 9.  6.  55.  b. 

If  the  garniftiee  appears,  he  may  imparl. 

If  the  plaintiffs  interplead,  they  ought  to 
do  it  in  proper  perfon.  i  Rol.  734.  /.  20. 
The  interpleading  (hall  be  upon  the  original 

of 
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of  the  oldeft  date,     i  Rol.  735.  /.  45.     Tho* 
the  other  counted  firft.     Id. 

But,  if  both  originals  arc  of  the  fame  date, 
it  (hall  be  upon  that  whereon  there  is  the 
firft  count.  Id.  /.  53.  Or  the  court  may 
affign  upon  which  the  interpleader  fhali  be* 
I  RoL  736.  /.  2. 

I  o.  Pleas  by  him. 

A  garnifhee  can  regularly  plead  nothing 
except  conditions  performed.  i  RoL  732. 
/•  35.     Or  a  releafe  from  the  plaintiff.     Id. 

The  garni(hee  cannot  plead,  that  he  him- 
fclf  alone  delivered.  Id.  732.  /.  50.  That 
the  dcliycry  was  to  the  defendant  and  a  ftrang- 
cr.     Id^  733.  /.  2. 

Or,  upon  other  conditions  than  the  defen- 
dant has  mentioned ;  for  if  the  defendant 
miftakos  the  conditions,  he  will  be  charged 
by  oath,  and  therefore  the  garni (hce  has  no 
mifchief.     Id.  732.  /.  50. 

But,  if  the  defendant  does  not  mention 
the  conditions,  the  garnishee  may,  add  the 
plaintiff  may  allcdge  other  conditions,  and 
traverfe  thofc  mentioned  by  the  garnifhce. 
7^.733.  7.5. 

The  garnifliee  cannot  plead  bailment  in 
another  county.  Id.  l.  7.  Or  an  agreement 
by  the  plaintiff,  that  he  fhould  have  the 
goods  upon  a  condition,  which  he  has  per- 
formed. Idil.  10.  Or  performance  of  the 
condition  in  the  bond,  for  which  detinue  is 
brought.     Id.  732.  /.  37. 

So 
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So  in  detinae  of  a  deed^  the  garnifliec  (hall 
not  plead  a  bar  to  the  original  deed :  As, 
non  eft  faBum,  within  age,  Gfr,  Id.  733. 
/•  25. 

1  r  •  When  Garmjbment  not  Allowed. 

GarniOiment  (hall  not  be  allowed^  if  the 
defendant  acknowledges  the  adion  of  one 
plaintidT,  though  the  plaintiff  in  another  ac- 
tion prays  it ;  for  it  (hall  be  granted  only  at 
the  requed  of  the  defendant,  being  for  his 
fafeiy.     i  RcL  734.  /.  10. 

So,  it  will  be  a  good  counterplea  of  the 
garnishment,  if  the  plaintiff  fays  the  delivery 
was  by  him  alone.     Id.  732.  /•  lo. 

So,  if  there  are  two  detinues^  the  defend- 
ant cannot  pray  an  interpleader,  if  both  are 
Dot  returnable  the  fame  day.     Id^  734,  /.  |8. 

So,  if  one  demands  chapters  apon  bailment^ 
the  other  upon  title«     Id.  I.  40. 

1 2.  yudgment  in  Detinue. 

The  judgment  againft  the  defendant  in  de« 
tinue  fliall  be  for  recovery  of  the  thing  de- 
tained, vel  valorem  inde,  and  cofts.  Per 
Frowicif  Kelw.  64.  b. 

And  if  judgment  be  upon  confeffion,  non 
Jum  informatus^  demurrer,  Gfr.  A  writ  of 
inquiry  (hall  be  awarded  to  inquire  of  the 
value.     5  Com.  Dig.  239. 

And  after  judgment,  if  a  dijiringas  goes 
cd  deliberandum  bona,  and  the  defendant  does 
not,  the  plaintiff  (hall  have   damages   taxed 

by 


[    4*7    J 

by  the  inqueft,  fo  that  it  lies  in  the  defen- 
dant's eledion  to  deliver  the  goods^  or  the 
value*     Per  Frowici,  Ke/w.  64.  6. 

So,  after  judgment  againfl  the  defendant, 
the  plaintiff  may  have  zdi/iringas^  or  2,  Jcire 
facias  againd  the  defendant  for  the  thing  de- 
tained.    R.  1  RoL  737./.  3S« 

If  detinue  be  for  charters,  the  verdidl  miift 
find  fome  damages,  which  the  plaintiff  (hall 
recover,  if  the  charters  are  lofl.  Semb.  Sav. 
29. 

If  the  plaintiff  recovers  after  interpleader 
by  the  garnifhee,  there  fhall  be  judgment 
againft  the  defendant  for  recovery  of  the  thing 
detained,  i  Rol.  736.  /.  46.  And  there 
may  be  z  fire  facias  or  dljiringas  for  it  againft 
the  defendant.     Id.  737.  /.  35. 

So  the  plaintiff  may  recover  damages  againft 
the  garniihce  for  delay  after  the  writ  purchaf- 
cd.  Id.  /.  21.  Though  the  recovery  is  up- 
on a  demurrer,  or  default,  as  well  as  upon  a 
verdia.     Id.  /.  10. 

And  he  may  recover  more  damages  than 
are  alledged  in  the  declaration ;  for  it  was 
not  againft  him.     Id.  /•  25. 

But,  if  the  garnifhee  does  not  appear  after 

fcirefeci  returned  againft  him,  the  plaintiff 

fhall  not  recover  damages  againft  him.     Id. 

733- ^-35- 

80,  if  the  garnifhee  appears,  and  the  plain* 

tiff  and  defendant  both  make  default,  there 

{ball  be  judgment  for  the  garnifhee.     Id.  /. 

30. 
Vol.  L  E  c  PLEADINGS 
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PLEADINGS  IN  DOWER. 

Dtrwer  unde  nihil  habet. 

I .  J^be  Procefs. 

Dower  may  be  recovered  by  writ  of  dower^ 
unde  nihil  babet^  or  by  right  of  dower.  F. 
iST.  B.  148.  a.  Writ  of  right  of  dower. 
Vide  Reg.  3.  a.  Dower  unde  nihil  habet. 
Reg.  170.  tf. 

Writ  of  dower,  unde  nihil  babe  t,  lies  only 
againft  the  tenant  of  the  freehold,  or  guar- 
dian in  chivalry.  P.  N.  B.  148.  tf.  And 
fhall  be  fued  in  C.  B.  or  in  the  county  by 
jujlicies.  Id.  Or  upon  a  fpecial  cuftom 
by  plaint.  Dub.  i  Fent.  267.  Ray.  233. 
But  it  {hall  not  be  fued  by  plaint,  without  a 
fpecial  cuftom.     Id. 

The  procefs  in  Cf.  B.  is  fummons,  grand, 
and  petir  cape.     F.  N.  B.  148, 

By  cuflom  there  (hall  be  a  refummons. 
2  Sand.  43.  And  in  the  bujiings  in  London^ 
there  are  three  fummonfes.     Co.  Ent.  176.  b. 

At  the  return  of  the  fummons,  the  defen- 
dant may  caft  an  eiToign. 

By  the^tf/.  51  if.  3.^.  3.  Of  return  in 
dower,  32  ^T.  8.  r.  21.  §  4.  and  16  Car.  i. 
c.  6.  §  13.  The  writ  of  dower,  unde  nil  ha^ 
bet  coming  in,  and  being  returnable  on  any 
common  return  day,  there  (hall  be  day  givea 
in  it  till  the  fifth  common  return  day  inclu- 
live. 

If  the  tenant  cads  an  eiToign  at  the  return 
of  the  fummons,  it  muft  be  entered  upon  the 
eflcign-day  of  the  fame  return.     And  if  no 

effoign 
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cflbign  be  then  entered,  upon  the  day  of  ex- 
ceptions^ the  demandant  may  enter  a  ne  re-* 
cipiatur. 

Thert  were  formerly  five  eflbigns.  i  De 
Servitio  regis,  o,.  In  terra  fanSla.  3.  Ultra 
mare.  4.  Dr  malo  leHi.  5.  De  male  ve- 
niendii  which  is  called  the  common  eiToign. 

ajfoy?.  125. 

By  the  common  law,  he,  who  cafls  an 
elToign,  muil  fwear  the  caufe  to  be  true. 
Z  /»/^.  137.  But,  by  ihtjiat.  of  Marl.  52 
H.  3*  r.  19.  he  need  not  as  to  a  common 
eiToign,  (for  the  general  words  of  the  Aatute 
arc  reftrained  to  this.)  2  Injl.  137.  And 
by  x\it  Jiat.  of  eflbigns,  izEd.  2.7?.  2.  cflbign, 
4efervitio  regis  is  oufted  in  dower. 

If  any  eflbign  is  caft,  except  the  common 
cflbign,  the  demandant  will  be  delayed  for 
a  year  and  a  day.  2  Inji.  137,  If  the  com- 
mon efToign  is  caft,  the  demandant  muft  ad- 
journ the  eflbign  to  the  5th  return  after. 

At  the  return  of  the  fummons,  or,  if  an 
eflbign  is  caft,  at  the  day  given  by  the  ad« 
journment  of  the  eflbign,  if  the  tenant  does 
not  appear,  a  grand  cape  iflfues.  And  if  nuila 
tenemental  &c.  be  returned,  a  tejiatum^grand 
cape.     5  Com.  Dig.  240* 

If  the  Sheriff  does  not  return  his  writ,  an 
alias  grand  cape  (hall  be  awarded  at  the  return 
oi  the  grand  cape ;  if  the  tenant  alledges  that 
he  was  not  able  to  come,  it  does  not  fave  his 
default.  R.  3  Leo.  2.  But,  if  no  fummons 
is  returned,  a  grand  cape  cannot  ifluc.  Noj . 
22. 

Ee2  If 
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If  the  tenant  appears  upon  the  grand  cape ^ 
he  may  wage  his  law  oi  nonfummons.  Co* 
Ent.  175.  b.  And  he  (hall  have  day  in  the 
fame  or  the  next  term  for  fifteen  days  at  leaft 
to  wage  his  law«  If  he  does  not  wage  his 
law,  there  (hall  be  final  judgment  againft 
him.  If  he  wages  his  law,  and  the  demand«- 
ant  holds  to  the  default  of  the  tenant,  the 
writ  (hall  abate.  So,  if  the  demandant 
holds  to  the  default,  and  the  tenant  is  an  in- 
fant, who  cannot  wage  his  law  oi nonfummons. 
5  Ccm.  Dig.  240. 

But  when  the  tenant  wages  his  law  of  non 
fummons,  the  demandant  may  releafe  the  de- 
fault.    Co.  Ent.  176.  a.     i  Bro.  Ent.  203. 

Proclamation  mud  be  made  fourteen  days 
before  the  return  of  the  fummons,  or  the 
grande  capeQ[\A\  be  fet  afide.     Barnes  i. 


2.'  Count  in  Dower. 

If  the  tenant  appears  upon  the  fummons, 
or  the  adjournment  of  the  eflbign,  or  if  he 
appears  at  the  return  of  the  grande  cape^  and 
the  demandant  releafes  the  default,  the  de- 
mandant (hall  count.  Co,  Ent.  171.  a.  176. 
a. 

The  count  (hall  be  of  the  third  part  of 
fuch  a  mefTuage,  &c^  for  if  it  be  of  three 
me(ruages,  &c.  where  there  are  fevcral,  and 
three  are  the  third  part  of  all ;  it  is  bad. 
3  Lev.  169. 

But  it  may  be  amended.     Per  2  J.  Lev. 
cont.     3  Lev.  169. 

If 
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If  dower  is  demanded  of  land  of  the  nature 
of  gavelkind^  it  muft  be  of  zmoitty  dumjb/a 
et  cajlai  and  if  the  plaintiff  demands  a  third 
party  it  is  a  good  bar  that  the  land  is  gavel-- 
kind.     R.  I  Leo.  133. 

.  It  muft  defcribc  the  lands  fo  certainly,  that 
feifin  may  be  delivered  by  the  (herifF,  and 
therefore  of  a  third  part  of  three  tenements^ 
is  bad.     R.  2  Mod.  Ca.  355, 

If  the  plaintiff  is  not  named,  wto  was  the 
'wife  of  B.  in  the  firft  part  of  the  writ,  it  is 
bad ;  though  afterwards  the  lands  are  called 
the  lands  of  B.  formerly  her  hujhand.  R. 
7.Cro.  217. 


3.  View. 

When  the  demandant  has  counted^  the 
tenant  may  demand  a  view  of  the  lands  de-* 
manded.  Or,  if  dower  is  demanded  of  a 
rent,  of  the  land  out  of  which  it  iffues.  And 
a  view' (hall  be  granted  in  dower  unde  nihil 
babet^  as  well  as  in  right  of  dower,  5  Com^ 
Dig'  241.  cites  various  authorities,  pro  et 
con.  to  the  laft  point. 

It  may  be  demanded  after  a  general  impar* 
lance,  though  it  is  fafer  to  demand  it  before. 
Dy.  210.  b. 

But,  by  xhcjlat.  fF.  2.  13  Ed.  1.  c.  48. 
In  dower,  the  tenant  (hall  not  have  a  view, 
if  the  hufband  of  the  demandant  aliened  to 
the  tenant  himfelf.  2  Injl.  481.  3  Lev. 
169.  So,  if  the  hu(band  died  feifed  uf  the 
land.     Id. 

Ec3  If 
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I 

If  a  prior  writ  of  the  demandant  abated  by 
a  plea,  which  arofe  upon  the  view,     a  Inft. 

480. 

If  dower  is  demanded  of  tithes.  R.  2  Rol. 
728.  /.  45.  Or  of  a  thing  certain  :  As,  of 
the  marjhalfea.     Id.  /.  25. 

If  the  tenant  demands  a  view,  when  it  is 
not  allowable,  the  demandant  may  counter* 
plead  :  As,  if  the  demandant's  hud  and  died 
fcifed-  Clift  299.  Raft.  231.^.  3  Lev. 
168.  If  the  hufband  aliened  to  the  tenant. 
3  Lev.  220.  And  it  is  fufficient  to  fay  alie- 
navit.    R.  Id. 

The  counterplea  prays,  that  the  view  may 
be  excluded,  4)ut  if  it  demands  dower,  it  is 
net  bad.  R.  3  Lev.  169.  So  thetlemand- 
ant  in  the  counterplea  of  the  view  may  fay^ 
that  the  tenant  entered,  and  continued  the 
poiTefTion.  jijb.  Ent.  296.  And  upon  the 
counterplea,  iifue  may  be  taken.     Raji.  231. 

b. 

If  the  tenant  demurs  to  the  counterplea^ 
and  it  is  adjudged  againft  him,  it  will  be  per- 
emptory. 

After  the  return  of  the  writ  for  a  view, 
the  tenant  may  have  the  common  eflbign. 
So  the  attorney  of  the  tenant  may  be  elToign-^ 
cd.  And  at  the  return  of  the  view,  or  at 
the  adjournment  of  the  eflbign,  the  demand- 
ant (l)all  count  de  novo. 

If  after  a  view,  the  tenant  pleads  in  abate* 
ment  to  part,  the  demandant  may  abridge  her 
demand.     5  Com.  Dig.  241. 

So,  though  the  tenant  does  not  plead  in 
abatement.     Lev.  Ent.  76.     2  Sand.  330. 

3  /[.H'bat 
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4.  Wbat  Pleas  may  be  after  a  View. 

After  a  view,  the  tenant  or  defendant  (hall 
not  plead  to  the  jurifdidion  of  the  court. 
Tb.  D.  /.  14.  r.  4-  Nor,  to  the  pcrfon  of 
the  plaintiff.  Id.  Nor,  matter  apparent 
in  the  writ. 

Nof,  to  the  form  of  the  writ:  As,  no  fuch 
vill.  Id.  §  3.  That  Dale,  where  the  land 
is  fuppofed.  is  not  a  vill,  nor  an  hamlet.  Id. 
That  Dale,  is  an  hamlet  of  Sale.  Id.  ^  i3» 
Mif  corner  of  the  vill  or  manor.  Id.  §  6.  30. 
Miftake  of  defcent.  Id.  §  10.  15.  Semi. 
3  Lev.  219.  Mifnomerx)f  one  mentioned  in 
the  defcent.  Th.  D.  I.  14.  r.  4.  §  21,  33. 
Darrein feifin.     Id.  §  16. 

Nor,  any  thing  that  does  not  arife  upon 
the  view.     Semb.  3  Lev.  219. 

And  it  is  not  neceflary  that  the  demandant 
plead  the  view;  for  the  writ  of  view  being 
returned  of  record  iii  the  fame  court,  the 
judges  will  take  notice  of  it  without  .plead- 
ing.    R.  3  Lev.  219. 

And  a  plea,  which  thetenant  or  defendant 
fhall  not  have  after  a  view,  he  (hall  not  have 
after  demand  of  a  view.     T'b.  D.  I.  14.  c.  4. 

§  37- 

But,  a  matter  which  appears  by  the  view, 

(hall  be  pleaded  after  the  view,  though  it  be 

to  the  jurifdid^tion   of  the   court,  or  to  the 

perfon  of  the  plaintiff,    or   defendant,  (Sc. 

As,  ancient  deme/he.     //  §  36.    3  Lev.  405* 

Non-tenure.    Semb.    by  the  fiat.   W.    2. 

13  Ed.  I.  c.  48. 

£  e  4  That 
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That  the  land  lies  in  another  county. 
Tb.  D.  /•  14,  c.  4.  §  38.  Or,  in  another 
vill.     IJ.  §  3*  6.  12. 

That  the  fame  land  is  twice  demanded. 

/^.§38.     7^-6;39v   [.6.] 

So,  a  thing  which  goes  to  the  matter,  and 
not  to  the  form  of  the  writ  only  ;  as,  a  midake 
of  title.  T'b.  D.  /.  14.  c.  4,  §  22,  34.  Mif- 
take  of  the  adion.  Id.  ^  11,  17,  18.  3  Lev. 
219.  Non-fummons  of  one  tenant.  TA^ 
D.  I.  14.  c.  4.  §  23. 

If  the  tenant  or  defendant  plead  after  a 
view,  he  fhall  fay,  the  tenements  put  in  view, 
&c.     3L^v.  405. 

But  to  fay,  put, in  view,  when  there  can- 
not be  a  view,  as,  in  cjedment,  ^r.  is  ill. 
R.Id. 


5.  P'eas  in  Dower. 
In  Abatement. 

To  a  demand  of  dower,  the  defendant  may 
plead  in    abatement:    As,    antient   demefne. 
7battbeAtin2ind2iT\i  took  bvjband pending  the 
icrit.     Tbat  ber  bujland  was  attaint.     Non 
tenure.     Or  non-tenure  of  part. 

So  the  tenant  may  plead  in  abatement,  tbat 
he  bolds  jointly  with  A.  not  named.  5  Com. 
Dig.  241,  2. 

T^hat  tbe  land  is  gavelkind,  fo  that  a  moiety 
ought  to  be  demanded,  when  the  declara- 
tion demands  only  a  third  part;  K.  to  be  a 
plea  in  bar.     Sav.  9 1 , 

6.  In 
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6.  In  Bar. 

T'outs  temps  prijl. 

So  the  tenant  may  plead  in  excufe  of  him- 
fclf,  or  in  bar  of  the  dower :  As,  he  may 
confefs  the  demand,  and  fay,  touts  temps 
prijl.  And  if  the  tenant  pleads  touts  temps 
priji,  the  firft  day  of  the  return  of  the  fum- 
mons,  he  (hall  be  excufed  from  damages. 

So,  he  may  plead  that  the  demandant 
abated,  and  was  in  by  abatement  until  fuch 
a  day,  and  afterwards  touts  temps  prijl. 

Upon  this  plea,  the  demandant  may  have 
judgment  immediately,  but  (hall  lofe  her 
damages  and  mefne  profits.  Or,  if  ihe  had 
demanded  her  dower,  fhe  may  plead  the  de- 
mand. Though  the  demand  was  by  requeft 
in  pais. 

•Jf  the  defendant  pleads  touts  temps  priji^ 
and  there  i^  judgment,  though  damages  are 
given,  it  is  no  error,  for  perhaps  there  was 
delay.  5  Com.  Dig.  242.  Vide  Co.  Lit. 
32.  b. 

7.  Detainment  of  Charters. 

The  heir  may  plead  detainment  of  char- 
ters, and  always^,  &c.  So  detinue  of  char- 
ters as  to  parcel.  So  a  guardian  in  chivalry^ 
in  dower  againA  him,  may  plead  detainment 
of  his  ward.     5  Com.  Dig.  242. 

But  a  guardian  cannot  plead  detainer  of 
charters,    for  they  do  not  belong  to  him« 

Co. 
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Co.  Lit.  39.     Nor  the  heir  after  imparlance. 
R.  Sko.  271.     I  Salk.  252. 

8.  Replication. 

To  this  plea,  the  demandant  may  reply^ 
non  detinet.  Raji.  224.  h.  Mo.  81.  Or 
that  (he  is  ready  to  deliver,  and  thereupon 
there  (hall  be  judgment  for  her  immediately. 
Raft.  Ent.  ^24.  b.  Hob.  199.  But,  if  a 
woman  replies  quod  non  detinet^  and  it  is 
found  againft  her,  it  will  be  a  bar  of  dower. 
Hob.  199. 

g.  Ne  Ungues  Setfte,  &c. 

The  tenant  may  plead,  ne  ungues  feijie  que 
dower.  Co.  Ent.  176.  a.  Clift  303,  Or, 
ne  ungues  feijie^  as  to  part,  with  another  bar 
to  the  refiduc,     Clift  303. 

10.  Within  age,  dawable. 

The  tenant  may  plead  that  the  demandant 
was  under  age  dowable.  i  Bro.  Ent.  204. 
Co.  Lit.  33,  a. 

II.  Replication. 

To  this  plea,  the  demandant  may  reply^ 
thai  (he  was  of  the  age  of  nine  years  and  an 
half.     I  Bro.  Ent.  204. 

2  2.  Hujbahd 
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12.  Hu/band  alive. 

The  tcDant  may  plead,  that  the  hulband 
of  the  demandant  is  alive. 

13.  Replication. 

To  this  plea,  the  demandant  replies,  that 
her  hufband  is  dead,  and  thereon  a  day  ia 
given  for  proof  of  his  death,  which  muft  be 
made  in  court  by  two  witneiTes  at  leaft. 
5  Com.  Dig,  242.  to  the  laft  point  cites. 
BenJ.  PI.  131.     Dy.  185.  a. 

At  the  fame  time,  the  tenant  may  examine 
his  witnefTes  that  the  hu(band  is  alive.  And 
if  it  appears  to  the  court  by  witnelTes, 
that  the  huiband  is  dead,  the  demandant  (hall 
have  judgment  immediately.  So,  if  the 
proof  of  the  death  is  not  dired:,  if  there  is  no 
proof  of  his  being  alive«     5  Com.  Dig.  242* 

14*  Ne  unques  accouple. 

The  tenant  may  plead,  ne  ungues  accoup/e, 
in  lawful  matrimony.     Co^  Ent.  180.  a. 

15.  Replication. 

To  this  the  demandant  replies^  that  at  B. 
in  fuch  a  diocefe,  (he  was  accoupled  in  lawful 
matrimony.     Co.  Ent.  1 8o.  b. 

If  this  plea  is  in  London^  or  other  inferior 
court,  it  (hall  be  removed  to  C.  B.  by  mit^ 
timus ;  for  ho  one  except  B.  R.  or  C.  B.  or 

juAices 
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juftices  of  goal  delivery,  Gfr.  can  write  to 
the  bifhop  for  his  certificate.  Co.  Lit.  134. 
a.     Co.  Ent.  1 80.  b. 

Upon  this  plea,  a  writ  goes  to  the  bifhop 
to  certify,  Co.  Ent.  181.  ^.  i  Bro.  Ent., 
204. 

The  plaintiff  has  the  carriage  of  the  writ, 
and  if  there  be  a  default  in  her,  the  defend- 
ant (ball  not  have  it  without  notice  to  thc^ 
plaintiff,  or  motion.     R.  2  Jon.  38. 

The  anfwer  of  the  biffiop  ought  to  be  po- 
fitive;  for  he  is  judge  of  it.  Dy.  368.^. 
And  therefore  he  cannot  return  the  fpecial 
matter.  R,  Dy.  305.  b.  And  though  he 
returns  fpecinl  matter,  and  concludes,  and 
fo  tbey  were  ac coupled  in  lawful  matrimony^  it 
h  not  good.  R.  Dy.  313.  2  Rol.  591.  /. 
10. 

If  the  bifliop  refufcs  a  good  certificate,  he 
may  be  amerced.  Dy.  305.  b.  And  ii  is  no 
anfwer  to  fay,  he  was  inhibited  by  the  arches^ 
2  Rol.  592.  /•  10. 

Yet  a  certificate,  that  Jloe  was  accoupled  in 
lrue\  but  clandejiine  matrimony^  is  good.  R. 
2  Rol.  5c,  I.  A  25.  That  he  finds  by  good 
proof,  that  flie  was  accoupled.  2  Rd.  591. 
/.  20.     Dy.  368,  9, 

if  the  certificate  is  infufficient,  a  new  writ 
goes  tp  the  bifhop.     Town/.  Jud.  96. 

If  plaintiff  r^/^/zW  a  fentencein  the  fpiritual 
court,  in  afuit  by  a  third  perfon  againfl  her 
for  adultery,  in  which  the  deceafcd  was  no 
party,  decreeing,  that  (lie  was  the  wife  of  the 
deceafed,  it  is  bad  ;  for  there  can  be  no  trial 
but  by  the  bifliop's  certificate;  and  befides, 

this 
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this  fentcnce  is  only  evidence,  and  therefore 
cannot  be  replied.  And  this  is  the  general 
iflue,  to  which  no  new  matter  can  be  re- 
plied; and  there  muft  be  fuch  a  replication 
as  will  join  the  ifTue,  and  awarding  the  writ 
to  the  bifliop  is  the  iffue.  2  fVilf.  118,  122, 
127. 

The  bithop  mud  return  the  h&,  and  not 
the  evidence.     Barnes^  i. 


1 6*  Elopement. 

The   tenant   may  plead   an  elopement  by 
the  wife  during  coverture. 


17.  Replication. 

To  which  demandant  repiies^  that  floe  did 
not  elope.  Tbatjhe  v:as  afterwards  reconciled 
to  her  bufband.     5  Com.  Dig.  243. 

And  if  the  iffue  is  upon  the  reconciliation, 
it  is  fufiicient  if  the  hufband  lyes  feveral 
nights  with  his  wife,  though  (he  afterwards 
continues  in  adultery;  for  there  may  be  feve- 
ral elopements,     Dy.  107.  a. 


1 8 .     Divorce. 

So  the  tenant  may  plead  a  divorce  a  ''jincu- 
lo  matrimonii.     5  Com.     Dig.  243. 

19.  Jointure 
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19.     jointure. 

l*he  tenant  may  plead  that  the  demandant 
had  a  jointure.  Co.  Ent.  171.  b.  lyz-  A 
jointure  after  coverture,  to  which  the  wife 
agreed  after  her  hufband's  death.  And  it  is 
fufiicient  to  plead  a  jointure  generally,  with- 
out  faying  that  (he  agreed  ;  forlt  (hall  be  in- 
tended, until  it  is  alledged  on  the  other  (ide, 
that  (he  refufcd.  Per  2  J.  Warb.  cont. 
Hob.yi^  104, 


2  0 .  Replication. 

The  demandant  may  reply^  that  the  eftate 
was  not  made  to  fuch  ufes.  Co.  Ent.  172. 
6.  That  it  was  not /or  a  jointure.  Co.  Ent. 
172-  a. 

And  a  devife,  if  it  is  not  exprefsly  made 
for  a  jointure,  cannot  be  averred  to  be  a  join* 
ture»     Mo.  31. 


2 1 .     Fine  or  Recovery ^ 

The  tenant  may  plead  that  the  hu(band 
levied  a  fine,  and  the  demandant  made  no 
claim  within  iive  years.  That  the  hufband 
and  wife  levied  a  fine,  or  fuffered  a  common 
recovery.     5  Com.  Dig.  244. 


22.  Replication^ 
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22.  Replication. 

The  demandant  by  replication  may  fay 
that  (hefaed  for  her  dower  within  fivre  years. 
Co.  Ent.  171.  6. 

So  a  fine  by  hu(band  and  wife,  come  ceo 
that  he  has  of  the  gift  of  the  hujbani^  of 
lands  limited  for  a  jointure  after  marriage, 
does  not  bar  her  of  dower ;  for  hex  eleftion 
does  not  come  'till  her  huiband's  death,  i 
Leo.  285. 

23.     jiffignment  of  Dower. 

I'hat  lands  were  ojfignedjor  dower  by  the 
^  heir.     R.   Mo.  26,     Or,  6y  bimfelf  who  was 
aflignee  of  the  hufband. 

That  a  rent  or  annuity  was  afligned  for 
dower,  and  accepted.  Mo.  59.  Cro.  EL  45  !• 

That  her  huiband  devifed  to  her  lands  ia 
lieu  of  dower,  which  (he  accepted*  Bro. 
V.  M.  266,     Semb.  i  Leo.  1 37. 

That  twenty  acres  of  wheat,  common  of 
pafture  or  other  profit  out  of  the  foil,  was 
afligned.     Mo.  59. 

But  an  aflignment  by  the  hufband's  execu- 
tor is  no  plea«     R.  Mo.  26. 

If  the  tenant  pleads  an  aflignment  of  rent, 
&c.  he  mud  fliew,  that  he  had  a  fufHcicnc 
eftate,  out  of  which  the  rent  might  be  af- 
figned.     R.  2  Leo.  10. 

That  the  qjjignment  was  abfolute  i  for  upon 
condition,  (Sc.  is  not  fufficient«     R.  Cro.  EL 

452- 

And 
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And  he  muft  plead  quod  ajjignaviti  for 
quod  dedit  &  conceffit  is  not  fufiicient ;  though 
they  are  the  words  of  the  deed.     R.  Id. 


24.     Term  for  Tears  in  effc. 

That  there  was  a  demife  for  years  before 
coverture,  rendering  rent,  and  pray  that  the 
demandant  may  be  endowed  of  the  reverfioa 
and  rent.     5  Com.  Dig.  244. 

But  if  a  term  for  years  is  not  pleaded  in 
bar  of  a  writ  of  dower,  it  (hall  not  be  allow- 
ed, as  a  prior  title,  in  ejeSiment  by  tenant  in 
dower,  after  her  recovery,     x  Salk.  291. 


25.     Releafe, 

That  thedemandant  has  releafed  her  dower 
to  the  tenant  of  the  freehold. 

But  a  rcleafe  to  the  tenant  in  poffeffion, 
without  faying  tenant  of  the  freehold,  is  no 
plea.     JR.  2  Cro.  151. 

26.     Voucher  in  Dower. 

So  the  tenant  may  vouch  the  heir.  And 
if  the  heir  enters  into  warranty,  and  fays 
riens  per  dijcent,  the  demandant  {hall  have 
judgment  againil:  the  tenant  immediately. 
jR.  Mo.  25.  So  though  the  heir  has  only  an 
cftate  tail.     Dub.  Id. 

So  by  the  Jiat.  32  H.  %.  c.  i.  If  tenant 
by   knight's  fcrvice  devifes  (which  will  be 

void 
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void  for  a  third  part)  dower  (hall  be  recover-* 
cd  out  of  two  parts,  where  the  heir  enters 
generally  with  the  devifee  or  makes  partition 
with  him.  2  heo^  ^31-  Otherwife,  if  the 
heir  enters  into  a  third   part   in  feveralty. 


2 7 .   Judgment  in  Dower. 

If  the  tenant  appears  and  makes  default  in 
the  fame  term,  there  fhall  be  final  judgment 
againd  him.  2  Sand.  46.  If  heconfelTes 
the  a<5lion,  or  nihil  dicit,  or  pleads  non  infor-- 
matus^  there  fhall  be  judgment  thereon. 
I  Bro.  Ent.  202,  204. 

If  the  tenant  makes  default  in  another 
term,  a  petit  cape  (hall  iffue.  2  Sand.  46. 
1  Vent.  6o.  And  if  he  cannot  fave  his  de- 
fault upon  the  return  of  the  petit  cape,  there 
fhall  be  final  judgment  againil  him.  5  Com. 
Dig.  245. 

So,  it  the  tenant  pleads  that  the  hufband 
is  alive,  and  the  demandant  at  the  day  for 
trial  is  ready  with  her  proofs,  there  fhall  be 
final  judgment  againfl:  the  tenant,  if  he 
makes  default.     2  Injl.  80. 

If  the  demandant  is  not  prefent  with  her 
proofs,  there  fhall  be  z  petit  r^*^  awarded. 

a. 

So,  if  the  tenant  makes  default  at  a  trial 
by  jury,  there  fhall  be  a  petit  cape  again  ft 
hin^;  and  if  he  does  not  fave  his  default^ 
there  fhall  be  final  judgment  againft  him. 

So  there  fhall  be  judgment  by  default, 
though  the  tenant  is  an  infant. 

Vol.  I.  F  f  Tfa« 
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The  judgment  in  dower  (hall  be  tkaf  the 
pUintiflF  recover  fei(in  of  the  third  part  of 
the  tenements  demanded.  5  Com,  Dig.  245. 
By  the Jiaf.  Mert.  20  H.  3.  r.  i.  If  (he 
recover  the  tenements  of  which  her  hufband 
died  feifed,  the  tenant  (hall  render  damages, 
r/z.  to  the  value  of  the  dower,  from  the  time 
of  the  death  of  the  hufband  until  the  day, 
whereon,  by  the  judgment  of  the  court,  £he' 
recovers  her  feifin. 

And   therefore,    after  judgment   for   the 
feifin,  and  habere  facias  Jlifinam  awarded,  if 
the  demandant  makes  a  fuggedion  upon  the 
roll,  that  her  hufband  died  feifed,  there  (hall 
be   a   writ    to  inquire  what  damages,  &c. 
Clift.  ;;o2.     I  Lev.  38.     And  upon  the  re- 
turn of  the  inquifition,  there  (hall  be  judg« 
ment,  that  (lie  recover  the  value  and  her  da* 
mages.      Town.   Jud.    iok     Ray.  366.     2 
Mod.   Ca.    25.     Or  the  jury,  who  try  the 
jfTue,  may  alfo  inquire  of  the  value  and  da- 
mages.    Or  the  demandant  may  remit  the 
value  and  damages,  and  have  an  habere  facias 
feijinam   immediately.       Town.     "Jud.    lOO- 
Or,  if  (he  remits  the  damages,  and  the  in- 
quifition  is  afterwards   annulled,    (he   may 
have  another  inquifition  for  the  value  of  the 
land.     jR.  Ray.  366. 

If  the  inquifition  finds  that  the  hufband 
did  not  die  feifed  prout  eis  conjlare  poterif, 
there  fhall  be  a  new  inquifition.  4  Leo.  21. 
If  the  demandant  fuggefts,  that  her  huf- 
band died  feifed,  where  he  was  feifed  in  fee 
and  afterwards  granted  a  rent-charge,  and 
retook  an  eftate-tail^  fhe  will    be  fubjcA   to 

ihc 
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the  rent ;  for  (he  is  concluded  by  her  own 
fuggeftion,  and  cannot  fay,  that  fhe  has  not 
dower  out  of  the  fccond   cftate.     Co.  Lit. 

33-  ^-  . 

^    If  the  jury  give  damages  a  morte  viri  to 

the  time  of  the  inquiiition,  though  it  is 
after  the  judgment,  it  will  be  good.  R.  i 
Leo.  56.  So,  though  they  give  damages  be- 
yond the  annual  value  of  the  land.  R. 
Ibtd. 

But  the  demandant  (hall  not  recover  the 
value  or  damages,  if  her  hufband  did  not  die 
feifed  of  the  freehold  and  inheritance.  Co. 
Lit.  32.  b.  Nor  in  a  writ  of  dower  ad  of- 
tium  ecclefice  ex  ajferifu  patris^  right  of  dower, 
&C*  but  only  in  dower,  unde  nihil habet .  Ibid. 
Or  if  the  heir  comes  the  firft  day  upon  fum- 
mons,  before  anv  demand  of  dower.  Ibid.. 
Vide  ante^  No.  ^. 

Nor  if  Ihe  has  dower  by  the  aflignment  of 
the  heir,  in  chancery^  &c.  for  (he  muft  re- 
cover by  plea.     Co.  Lit.  33.  tf. 

So  the  demandant,  upon  judgment  by  de- 
fault after  2l  grand  cape,  (hall  have  no  da- 
mages upon  the  inquifition  found,  if  there 
was  no  notice  of  executing  the  writ  of  in- 
quiry.    R.  7,  Lev.  409. 

So,  if  the  demandant  has  judgment  and 
feifin,  and  afterwards  upon  the  inquifition 
the  jury  give  damages  for  the  rent  after  feifm 
'till  inquifition  taken,  it  will  be  error.  R. 
I  L^o.  56. 

So,  if  the  tenant  dies  after  judgment  in 
ijower  and  writ   of  feifin  executed,  the  de-  • 
laandant  (hall  not  have  zjcire  /acias  for  in- 

F  f  2  quiry 
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quiry  of  damages,  after  the  death  of  the 
tenant,  againft  his  heir  or  terretenants.  R. 
3  Lev.  275.     R»  I  SiJ.  188.     I  Lev.  38. 

Soy  if  there  is  error  of  a  judgment  in 
dower,  and  it  is  affirmed,  and  before  the 
i^rit  of  inquiry  executed,  the  demandant 
dies,  her  executor  or  adminiftrator  (hall  not 
have  ^fcirt  facias  for  the  damages.     5  Com. 

Dig.  246. 

So,  if  the  (herifF,  upon  a  writ  of  feifin 
after  judgment  in  dower,  afiigns  20  acres  to 
the  demandant,  whereof  10  are  the  lands  of 
a  flranger,  and  (he  enters  and  accepts  the 
re(idue,  (he  cannot  afterwards  avoid  it  by 
fcire  facias ;  though  it  is  not  a  third  part. 
R.  Mo.  679. 

If  dower  is  demanded  of  meadow,  pafture, 
&c.  the  (herifFmay  a(fign  all  meadow,  &c. 
for  dower.  R.  Mo.  12.  19.  But  if  the  de- 
mand is  of  three  manors,  the  (heriff  cannot 
aflign  one  manor,  but  muft  aflign  a  third 
pare  of  each.    Hid. 

Damages  (hall  be  given  a  morte  viri,  tho' 
demandant  has  not  (hewn  any  demand  of 
dower  in  pais^  unlefs  the  tenant  pleads,  tout 
temps priji.     B.  R.  H.  ig. 

Damages  (hall  be  given  'till  demandant  has 
fei(in,  though  (he  had  a  writ  of  feifm  a  year 
before.     Hi  J. 

On  a  writ  of  inquiry,  the  damages  (hould 
only  be  the  third  of  the  value  of  the  land, 
after  deduifting  reprizes,  from  the  death  to 
the  time  of  the  awarding  inquiry.     Barnes^ 
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PLEADING  IN  EJECTMENT. 

I .  Declaration. 
Muft  demand  a   Thing  certain. 

Ejedtment  is  now  ufually  brought  for  trial 
of  title  to  lands,  &c. 

And  it  lies  ofa  manor,  meflaage,  fo  many 
acres  of  land,  meadow,  paiiure,  wood,  &c. 
an  houfe,  cottage,  kitchen,  bedchamber, 
ftable,  a  room,  an  orchard,  a  rood  of  land. 
5  Com.  Dig.  2^6.  A  manor  boufe.  Dub. 
Sbo.  49*  But  why  fhould  there  be  any 
doubt  ? 

So  it  lies  of  tithes,  and  a  portion  of  tithes, 
of  herbage,  of  the  firft  ton  fare,  of  pafture 
for  loo  fiicep,  of  a  coal-mine',  of  a  boilery 
of  fait. 

Of  land,  and  a  coal -mine  in  the  fan>e 
land,  for  it  is  not  bis  petitum^  in  a  perfonal 
action.     Of  under-wood.    5  Com.  Dig*  246. 

Of  a  (hop,  or  workhoufe.  Hard.  58.  Of 
a  mountain.  Ibid.  R.  cont.  2  Roi.  167. 
289. 

Of  fo  many  acres  of  bog.  R.  Cro.  Car. 
512. 

But  it  does  not  lie  where  no  certainty  ap« 
pears,  whereof  the  (herifF  can  deliver  poflcf- 
iion  :  As,  if  the  declaration  is  of  a  tenement. 
Mar.  96. 

Of  a  repofitory,  of  a  meflaage  or  tene- 
ment^ of  a  mciTuage  and  lands   to  the  fame 
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belonging,  of  a  piece  of  land.  2  Com.  Big. 
^46,  7. 

Nor  of  a  fifhery,  rent,  or  other  profit, 
aprendre.     R.  Cro.  Car.  492. 

So  it  docs  not  lie  without  ftiewing  the 
quantity  and  quality  of  the  land  :  As,  how 
many  acres  of  land,  meadow,  and  pafture, 
&c.  R.  II  Co.  55.  I  Sa/i.  254.  And  fo 
much  by  eflimation  is  not  fufficient.  Ley. 
82.      R.  Cro.  Car.  573, 

There  is  not  any  occaiion  to  ufc  the  expref- 
fion,  by  cftimation,  as  you  may  declare  of 
5000  acres,  thpugh  you  can  only  recover  5, 
or  of  the  whole  of  an  eflate,  though  you  are 
only  intitled  to  a   mpiety,  or  a  third  part. 

It  docs  not  Wtofall  the  tithes  in  D.  with* 
out  faying,  whether  they  arc  tithes  of  corn, 
(zc.  Mo.  8'?7.  Nor  of  the  fourth  part  of 
a  meadow,  without  faying,  how  much  the 
whole  contains,     i  Lev,  21^. 

Nor  of  a  caftle,  manor  houfe  or  farm,  and 
lands  in  K.  TeL  118,  It  does  not  lie  of  a 
rivulet,  or  water- courfc  ;  for  it  muft  be  of 
fo  many  acres  of  land  covered  with  water. 
R.  TeL  143.  Nor  of  pannage;  for  this  is 
only  a  privilege- to  take  pannage,  i  Lev. 
213.    .1  Sid.  417. 

Yet  it  fcems  fufficient,  if  fo  much  cer- 
tainty appears,  upon  which  the  (herifF  can 
deliver  pofleflion  :  As,  ejcdtment  of  a  piece 
of  landy  called  B.  or  aclofe  of  land,  called  B. 
R.  2  Cro.  435.     3  Lev.  97. 

Of  two  clojes  of  land  containing  three  acres 
^  land  I  though  it  is   not  faidj  how  much 

each 
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each  clofe  contains.  Per^  3  J*  ^  ^^^*  43  ?• 
Of  a  certain  place ^  called  The  Vcftry,  R. 
3  Lev.  96.  Of  the  lands  of  K.  containing 
90  acres.     Dui.  Sior^g. 

So  of  a  m^J/uage  or  tenement,  and  4  acres 
of  land  to  the  fame  belonging,  is  fufficient,  for 
the  4  acres  j  for  to  the  fame  belonging  (hall  be 
rcjedcd.     R.  3  Lev.  228. 

Of  amejfuage  or  burgage  in  H.  for  they  arc 
fynonymous  in  a  borough.     R.  Hard.  173. 

Of  a  meffuageor  tenement^  called  The  Black 
Snvan.     3  Mod.  238.     i  Sid.  295. 

So  it  (hall  be  aided,  if  the  verdidt  finds  the 
defendant.  Not  Guilty,  for  a  part  which  is 
uncertain,  i  Sid.  295.  Or,  if  the  plaintiff 
releafes  as  to  that.     Id.  and  Hard.  58. 

Very  exadl  defcripiion  is  not  equally  ne- 
ceflary  in  cjedment,  as  in  ^pracipe.  i  Burr. 
623.  Nor  fo  much  ftridlncfs  as  was  former- 
ly required  in  ejedtments  ;  nor  fuch  exadtncfs, 
that  the  fheriff  may  know  without  any  other 
information,  for  plaintiff  is  to  (hew  and^ 
take  poffeflion  at  his  peril.      Ibid. 

V or  common  of  pajture  gtTit^T2\\y,  if  joined 
with  lands,  will  be  good  after  verdi<ft,  the' 
the  kind  of  common  not  expreffed.  Stra. 
54.  Of  100  acres  of  mountain,  good  in 
Ireland,  whore  mountain  defcribes  the  quality 
rather  than  the  (ituation.     Stra.  y\. 

Of  the  part  of  an  houfe,  if  by  the  plead- 
ings it  appears  what  part.  Stra.  695.  Of 
part  of  an  houfe ;  as,  a  place  called  2i  paiTagc 
room,  and  afcertained  in  what  part.  X. 
Ray.  1470. 
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Of  a  parcel  of,  &c.  if  fufEcicntlydcfcrib* 
ed  by  the  abuttals.  3i^.  Of  a  clofe  of 
padure,  called  five  acres,  containing  five 
acres.  I6iJ.  Of  mcfluages  and  lands^  and 
common  of  paft  11  re,  witi  fie  appurtenances, 
good  I  for  it  fhall  not  be  taken  for  common 
in  grofs,  and  wit6  the  appurtenances^  fhall 
relate  to  the  land.     B.  R.  H.  127. 

It  lies  for  cattb-gates,  in  Tori/hire^  Per 
Lee,  y.  Stra.  1063  For  a  bea(l*gate,  in 
Suffolk:  it  imports  land  and  common  for 
one  beafl.     Stra.  1084.     Andr.  io6. 

Cattle-gates  fhall  be  underflood  to  mean 
common  of  paflure  for  cattle;  and  after 
verdift,  for  common  appurtenant.  B.  R. 
H.  167. 

The  court  will  not  confolidate  declarations 
in  cjedlmeni  ag.;inft  different  perfons,  tho* 
the  title  be  the  fame  in  all,     Stra.  1 147. 

Sed  qu.  de  hoc^  now  ?    f^^poji.  441 . 

Ejedtment  lies  by  the  owner  of  the  foil 
for  land,  part  of  the  highway  ;  for  he  has  a 
right  to  all  above  and  under  ground,  except 
only  right  of  palTage,  and  ought  to  have 
fpecific  remedy  to  recover  the  land  itfelf.  i 
Burr.  13^ 

Land  is  a  fufficient  defcription,  though 
part  of  an  houfe  is  built  by  encroachment 
upon  it»  for  plaintiff  claims  the  land,  not 
the  nufance,  and  more  latitude  is  allowed 
in  ejednients  (where  fufiicient  certainty  is 
enough),  than  in  real  adions.     Ibid. 

After  verdidt  and  afHrmance  of  judgment 
there,  thefe  defcriptions  were  held  fufficient 
in  Ireland. 

la 
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In  the  county  of  R.  without  naming  a  vilL 
Town  and  lenement  of  B.  and  the  fairs  and 
markets  thereto  belonging,  quarter  part  of 
S.  M.  and  D.  A  large  dear-park  \w  tho 
county  of -R. 

A  fmall  park  or  field  in  the  pofleflion  of  ^. 
without  faying  where.     Sedqu.  de  bocf 

And  although  the  quantity  and  quality  of 
the  land  is  not  fpecified.      i  Burr.  623. 

Ejectment  lies  in  C.  B.  for  land  in  Wales. 
Barnes^  181. 

For  one  meffuage  or  tenement,  bad. 
Barnes^  172.  So  for  a  meffuage  in  A,  or 
jB.  or  one  of  thenu     Barnes^  1 84. 

If  there  are  feveral  ejcdtments  againft  dif- 
ferent perfons,  and  all  the  ejectments  for 
the  fame  premiffes,  they  (hall  be  confolidated. 
Barnes,  lyb. 


2.  Muji  be  upon  a  good  Demife. 

The  declaration  in  ejedment  muA  (hew  a 
good  demile  :  And  therefore,  if  the  plaintiff 
declares  upon  a  demife  of  10  acres  of  land 
and  20  acres  of  meadow,  by  the  name  of  10 
acres  of  meadow  more  or  lefs^  it  is  bad.  R. 
Tel.  166. 

On  a  demife  of  tithes,  without  faying, 
by  deed,  R.  2  Cro.  613.  qu  ?  Upon  a  demile 
by  A.  and  Ann  his  wife,  where  (he  was 
named  Agnes.     R.  Cro.  EL  776. 

Upon  a  demife  of  the  fourth  part  of  a 
meiluage,  by  virtue  whereof  .he  entered  into 
the  tenement  of  or ef aid,  cont.  Cro.  EL  286. 

for 
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for  it  fliall  be  retrained  to  fo  much  as  wa$ 
dcmifed.     And  1  conceive  that  to  be  law. 

So,  if  the  declaration  does  not  (hew  the 
^r//,  where  the  land  demifed  lies,  except  in 
ihc  per  nomen,  (sc.     R.  Cro.  EL  822. 

If  the  declaration  alledges  a  demife,  by 
virtue  of  which  the  defendant  was  pojfejfei 
4tnd afterwards  ejecledj  it  is  good,  though  the 
entry  or  ejectment  i^  alledged  at  a  day  pre- 
cedent, blank,  or  impoITible.  R.  2  Cro.  96. 
154.  312.  622,  2  Bui.  29.  Dub.  I  Sid. 
8.     Cent.  Cro.  EL  766.     R.  Cont.     3  Mod. 

So,  uponademifc  by  a  college  or  ccclcfi- 
aftical  perfon,  without  (hewing  that  there 
i¥as  a  rent  referved,  6cc.  purfuant  to  the 
^af^  13.  EI.  R.  Sav.  129. 

A  mifprilion  in  the  demife  in  the  i(Fue, 
mav  be  amended,  if  the  declaration  delivered 
was  good. 

The  ufual  and  fafefl:  vi'ay  of  declaring  is, 
to  lay  the  demife  the  day  fubfequent  to  a 
quarter  day  (after  title  accrued),  to  hold 
Jrom  the  quarter  day,  by  virtue  of  which, 
plaintiff  entered  and  was  poffcfTed,  and  being 
io  pofTcflcd,  defendant  afterwards,  to  wit, 
on  fuch  a  day  {liz.  the  day  of  the  demife), 
entered  and  expelled  plaintiff. 

There  can  be  no  alteration  in  the  declara- 
tion in  the  iflue,  from  the  fird  declaration 
delivered,  only  in  the  defendant's  name.  2 
L.  Ray.  1411. 

The  court  will  on  confent,  but  not  with- 
out, give  leave  to  enlarge  the  time  of  the 
dcmilc,    .£.  R.  H.  165. 

3  3-  -P^^^' 
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When  a  declaration  is  delivered  to  the 
tenant  in  pofleffion,  the  courfe  now  is,  that 
he,  who  claims  title,  mud  procure  himfelf 
to  be  admitted  as  a  defendant,  and  enter  into 
the  common  rule  whereby  he  agrees  to  ap- 
pear and  receive  a  declaration  to  plead.  Not 
Guilty 9  and  at  the  trial,  to  confefs  leafe^  en- 
try, and  oufter.  In  other  words,  to  bring 
in  qucftion  nothing  but  the  title. 

By  ih^Jiat.  4  Qeo.  2.  c.  28.  the  court  may 
give  leave  to  the  landlord  to  defend  with  the 
tenant  in  pofleffion,  if  he  appears,  or  if  not, 
to  defend  alone. 

If  the  plaintiff  in  an  ejedment,  or  in  an 
adion  for  the  mcfne  profits,  afterwards  re- 
leafes,  he  may  be  committed  for  a  contempt; 
for  he  is  only  nominal,      i  Sallk.  260. 

I  fliould  obferve  for  the  fake  of  thofe  who 
are  unacquainted  with  this  mode  of  proceed- 
ing, that  its  in  point  of  form  fidtitious,  as 
the  perfon  claiming  title  is  fuppofed  to  make 
a  leafe  of  the  premiflcs  in  question  to  fome 
friend,  but  generally  to  John  Doe,  a  fidliti- 
ous  perfon,  who  is  fuppofed  to  enter  under 
his  Icafe,  and  to  be  ejedted,  and  then  he 
brings  the  ejedlment.  He  is  therefore  mere- 
ly nominal,  his  leflfor  being  the  real  plain- 
tiff, and  (hould  the  nominal  plaintiff  be  a 
fiditious  perfon,  yet  the  court  would^  com- 
mit the  attorney,  or  other  .perfon  concerned 
in  fuch  a  relcafe  as  that  mentioned  above. 

Bjr 
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By  thc^at.  4  Geos  2.  c.  28.  If  there  is 
not  any  tenant  in  pofTeflion,  the  declaration 
may  be  fixed  on  the  door  of  the  houfe,  or  if 
no  houfe,  on  fome  notorious  part  of  the 
}and. 

But  it  IS  proper  to  obfcrve,  that  this  adl 
fcems  only  to  relate  to  ejedment  for  non- 
payment of  rent,  where  the  landlord  hath  a 
right  to  re-enter. 

The  defendant  may  by  a  fpecial  rule,  de- 
fend for  fo  much. 

If  an  affidavit,  on  which  a  motion  is  ori« 
ginally  made,  is  intitled  in  the  name  of  the 
cafual  ejeftor,  and  the  rule  to  (hew  caufe, 
&c.  is  in  the  name  of  the  tenant  in  podef- 
fion,  it  is  wrong,  and  the  rule  (hall  be  dif- 
charged  ;  for  it  appears  to  be  a  different 
caufe,  and  a  rule  in  one  caufe  cannot  be  fup- 
ported  by  an  affidavit  in  another.      Andr. 

368. 

If  fervants  refufe  to  call  their  mafter,  or  to 
take  declaration,  the  court  will  order  leav- 
ing it  at  the  houfe  to  be  good  fervice,     &tra. 

575^ 

If  landlord  obtains  a  rule  to  be  made  defend- 
ant, the  plainti^at  the  trial  muft  prove  that 
the  defendant  or  his  tenant  was  in  pofTeflion. 
1  ff^i/f.  220. 

If  copy  of  declaration  is  tendered  to  wife 
of  tenant  in  pofTeflion,  in  the  (hop,  the  no- 
tice to  appear  is  offered  to  be  ready  but  (he 
goes  away,  and  declaration  is  left  in  the 
fliop,  the  court  will  grant  a  rule  to  fliew 
caufe,  why  not  good  fervice;  fo,  if  tenant 
keeps  out  of  the  way  to  avoid  being  ferved, 

why 
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why  leaving  the  declaration  at  the  houfc, 
(hould  not  be  good  fervicc.     2  Wilf.  26^. 

In  an  ejedment  for  a  chapel,  the  parfbn 
cannot  defend  only  for  a  right  to  enter  and 
perform  divine- fervice,  notwithftandiDg 
the  cafe  in  &2/^.  256.  5/r^j.  914. 

The  court  will  order  an  infant  leflbr  of 
the  plaintiiF  to  name  a  good  plaintiff,  to  be 
anfwerable  for  cofts.  Stra.  694.  932.  J?, 
R.  H.  56. 

But  not  becaufc  the  leflbr  hath  privilege 
of  parliament.     Stra.  ^jg. 

Defendant  need  not  plead  ihtjiat.  of  limi- 
tations,  for  plaintiff  muft  fhew  a  right  of 
pofleflion  as  well  as  of  property,      i  Burr^ 

Twenty  years  is  the  time  limited  for  bring- 
ing an  ejeftment  after  the  title  ^r^  accrues^ 
whether  to  the  lelTor  of  the  plaintiff  or  of 
him  under  whom  he  claims,  unlefs  the 
perfon  to  whom  the  title  accrued,  comes 
within  the  favings  of  the  ftatute. 

Ifejcdlment  is  brought  by  one  claiming  as 
heir  of  a  copyhold,  and  the  lord  of  the  ma- 
nor, who  claims  by  efcheat/r^?  iefeSlu  hare-- 
disy  applies  to  be  admitted  to  defend  with 
the  tenant  in  pofTeflion,  or  alone  ;  the  court 
will  dired  the  lord  to  bring  ejedment  againft 
the  perfon  claiming  as  heir,  and  he  to  be 
admitted  to  defend  with  tenant,  or  alone  5 
if  the  lord  refufes,  they  will  difcharge  his 
rule  to  be  admitted  j  if  the  perfon  claiming 
as  heir  refufes,  they  will  admit  the  lord  to 
defend.     3  Burr.  1290. 

Though 
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Though  the  declaration  and  fubfcription 
are  read  to  the  wife  through  a  window,  and 
then  fixed  to  the  door^  and  hufband  owns 
the  receipt,  it  is  not  good  fervice.  Barnes^ 
171.  Sed  qu.  if  the  court  would  now  fo  de- 
termine, or  at  lead,  would  not  grant  a  rule 
to  (hew  caufe  why,  &c.  anjd  on  hearing, 
make  fuch  rule  abfolute  ?.  Fide  i^fra,  this 
No.  and  No.  4. 

If  the  declaration  is  tendered  (through  a 
window),  and  refufed,  and  violence  threat- 
ned,  its  fuflicient  to  leave  the  declaration. 
Barnes^  174.  Or  if  tendered,  and  on  non- 
acceptance  left  on  the  floor,  and  the  fubfcrip- 
tion read,  fo  that  the  tenant  who  had  re- 
tired might  hear,  good.  Barnes,  185.  And 
where  tenants  abfcond,  the  court  will  order 
fervice  on  a  fervant  to  be  good.  Barnes,  188, 
189,  190. 

Or  if  a  lunatick,  on  the  perfon  who  has 
thecuftody.     Barnes,   190. 

So  if  declaration  is  delivered  to  a  daughter 
or  a  father,  and  owned  by  tenant,  it  is  good* 
Barnes,  175,  176,  183. 

If  tenant  abfconds,  declaration  delivered 
to  a  fervant,  and  another  fixt  on  the  door,  it 
is  good.     Barnes,  173. 

The  declaration  mud  be  delivered  before 
the  eflbin-day  of  the  term,  or  no  judgment 
till  next  term,     Barnes,  172. 

Declaration  of  Trinity,  withnotice  to  ap- 
pear next  Hilary,  appearance  of  Michaelmas 
is  bad.     Barnes,  250. 

Service 
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Service  on  church-wardens  and  overfeers, 
for  an  houfe  they  rented  for  lodging  the 
poor,  good,     Barnes f   i8i. 

Affidavit  of  fcrvice  on  the  wives  of  A.  and 
B.  who,  or  one  of  them,  are  tenants,  bad* 
Barnes  J  174.  So,  on  A.  B.  tenant,  or  C. 
his  wife.     Barnes^  173, 

But  on  the  wife  of  the  tenant,  as  (he  in- 
formed deponent,  and  he  believes  ^  good, 
Barnes  9   194. 

The  landlord  is  not  to  be  made  defendant 
without  the  tenant  in  pofl'cffion,  though  he 
rcfufes  to  appear,  only  joined.  Barnes^ 
172.  So  if  tenant  has  quitted  pofleflion, 
Barnes,  175,  Tenants  are  not  obliged  to 
appear,  though  indemnified.  Barnes,  173* 
Ejeftment  on  vacant  pofleflion  in  London 
or  Middle/ex,  may  be  moved  any  time  in 
term.     Barnes,   172. 

Notice  to  appear,  given  in  beginning 
(though  not  fir  ft  day)  of  Michaelmas  term, 
in  London,  good.     Barnes,    175. 

Appearance  fnuft  be  entered  vf \ih  Jiiacer^ 
and  marked  on  common  rule.  Barnes^ 
177. 

The  landlord  i-s  not  made  defendant  in 
cafcsof  vacant  poflcffion,  (except  wirhin  the 
^&  concerning  lordlords  and  tenants  by  leafci^ 
with  claufe  of  re-en:ry)  but  he  that  fiiil 
feals  a  ieafe  on  the  premifies  muft  have  pof- 
fcflion.     Barnes,  177. 

Though  defendant  confcflcs  Ieafe,  ZSc.  he 
may  afterwards  move  to  fet  afide  the  verdia 
iot  variance.    Barnes,  175. 

4.  "Judgment. 
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4*  Judgment. 

If  the  defendant  does  not  appear  within 
four  days  after  the  beginning  of  the  term  after 
the  declaration  delivered  (if  the  adtion  is  in 
London  or  Middlefex)  upon  an  affidavit  of  de^ 
livery  of  the  declaration  to  the  tenant  him- 
fclf  or  his  v^rife  before  the  eiToin-day  of  the 
fame  term,  v^rtth  notice  to  appear  at  the  be-* 
ginning  of  the  term,  there  (hall  be  judgment 
againft  the  cafual  ejedtor  named  in  the  decla* 
ration^  and  thereupon  an  habere  facias  pojfef- 
Jionem  to  put  the  plaintifFin  pofleffion. 

Or  upon  delivery  to  the  fcrvant,  if  by  letter, 
or  otfaerwife  the  tenant  in  poiTefiion  after- 
wards acknov^ledges  fervicc  thereof,     i  Salk. 

If  the  plaintifFhasjudgmentfor  the  whole, 

'when  he  had  title  only  to  a  moiety,  it  is  no 

error,     Dui.  Cro.  Car.  7.     But,  I  conceive 

there   is   no  occalion  for  doubt.     He  mud 

take  care  to  take  pofleffion  of  only  a  moiety. 

So,  if  the  defendant  does  not  appear  with- 
in a  week  after  the  term,  when  the  adlion 
lies  in  another  county,  and  an  affidavit  is 
made  of  the  delivery  of  the  declaration  before 
the  eflbin-day  of  Hilary  or  Trinity  term, 
with  notice  to  appear  the  next  term. 

If  the  declaration  be  delivered  in  fuch 
county  before  the  cfToin-day  of  Michaelmas 
or  Eafier  term,  with  notice  to  appear  the 
next  term,  upon  fuch  affidavit,  there  fhall 
be  a  rule  for  the  defendant  to  appear  in  Hilary 
or  Trinity  term ; ,  and   if  upon  fervicc  of  the 

rule 
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rule  he  does  not  appear  accordingly^  there 
ihall  be  judgment  againil  the  cafuai  eje^lor. 
5  Com.  Dig.  249. 

But,  after  judgment  figned,  ^  judge,  be- 
fore the  afiife,  if  pofTefTion  is  not  taken,  may 
direct  the  plaintiff  to  accept  a  plea.  Salk. 
516. 

If  the  term  expires,  pendente  lite^  yet  the 
plaintiff  may  recover  damages,  though  not 
the  term.  Vide  2  Stra.  1056.  And  the  term 
ihall  not  be  enlarged  without  confent,  tho' 
the  plaintiff  was  delayed  by  injunction. 
1  Salk.  z^j.     Mod.  Ca.  i3o*     Cartb.  3. 

If  an  ejedtment  be  brought  to  recover  pof- 
fefiion  of  an  houfe  or  land  void  of  a  poffefTor, 
there  mufl  be  a  leafe  executed  upon  the  land, 
&c.  and  before  judgment,  there  (hall  be  an 
affidavit  of  the  leafe,  entry,  &c.  and  a  rule 
upon  motion  for  a  peremptory  plea,  R. 
1  Salk.  255. 

This  is  the  antient  mode  of  proceeding  at 
the  common  law,  to  recover  vacant  poflef*- 
iions.  The  perfon  claiming  title  executes 
a  leafe  on  the  premiffes,  to  a  friend,  intend-- 
ed  to  be  plaintiff,  and  thereby  gives  him 
adtual  pofleflion,  then  another  friend,  in- 
tended to  be  defendant,  puts  the  leffee  out 
of  pofleflion,  upon  which  the  future  proceed* 
ings  are  founded. 

Where  tenants  at  racic  rent,  or  three 
fourths  of  the  yearly  value,  defert  premifles, 
and  leave  fame  uncultivated  or  unoccupied,  a 
fummary  remedy  for  putting  the  landlord  in-* 
to  pofTeflion,  by  two  juflices,  is  given  by 
xhtfiat.  II  Geo.z.c.  19.  §16. 
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If  judgment  is  obtained  upon  ferviceof  ^. 
who  counterfeits  himfelf  tenant  in  pofTeflion, 
there  (hall  be  reftituticn.     Mod^  Ca.  73. 

If  the  plaintiff  was  non-fuited,  or  had  a 
verdi£l  againd  him  in  a  former  ejedment  for 
the  fan^e  tenements,  he  (hall,  upon  motion* 
be  reftrained  from  proceeding,  until  he  pay 
the  cods  of  the  former  action,     4  Mod.  379. 

If  the  firft  ejedlment  was  in  C  B.  and 
there  was  a  rule  there  to  ftay  him  in  a  fecond 
until  cods  paid,  there  (hall  be  the  fame  rule 
In  B.  R.  if  he  afterwards  fues  there,     i  Salt. 

But  the  defendant  in  a  former  ejedment 
fhall  not  be  reftrained,  if  the  verdid  was 
againft  him,  until  he  pay  the  cofts;  for, 
though  he  was  barred  before,  the  new  eje<ft- 
ment  by  him,  is  not  vexatious.  R.  4  JMod. 
379^     Sedqu? 

So,  if  the  defendant  brings  error,  and 
afterwards  delivers  a  declaration  in  ejefiment, 
he  fhall  not  be  bound  to  pay  the  cofts  upon 
the  iirft  ejeftment.  i  Salk.  259.  Yet  the 
court  will  ftay  all  proceedings  on  the  fecond 
ejedment,  until  error  determined.  i  SalL 
258.     F.  451. 

If  a  mortgagee  brings  eje(!^ment,  the  court 
will  order  him  to  fhew  caufe,  why  on  pay* 
ment,  or  bringing  into  court  principal,  in- 
tereft  and  cofts,  proceedings  (hould  not  be 
ftaid.  Stra.  413.  The  cafual  ejedtor  can* 
not  confefs  judgment.     Stra.  531. 

If  plaintiff  had  rule  for  trial  at  bar,  but 
it  being  on  a  wrong  demife,  delivers  a  new 
ejectment,  the  court  w^ill  not  grant  a  new 

trial 
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trial  at  bar,  but  on  payment  of  cofts  of  the 
foroier  ejcdment.     Stra.  548. 

Plaintiff  (hall  not  proceed  in  a  new  ejedl- 
menty  until  he  has  paid  the  cods  of  the  firft. 
.though'he  has  brought  a  writ  of  error.     Stra^ 

554-  ^-  45^- 

If  there  is  judgment  for  defendants  in  ejedt- 

ment  on  the  demife  of  hufband  and  wife, 
(the  remainder  being  in  the  wife,  who  pro- 
ceeds jafter  her  hufband's  death)  becaufe  tc^ 
hant  for  life,  though  a  papift,  educated  abroad, 
may  conform;  and  on  his  death,  the  wife 
brings  new  ejectments  againft  fome  of  the 
former  defendants  and  others,  the  court  will 
.ftay  proceedings  in  the  new,  until  the  cofts 
of  the  old  are  paid.     £tra.  11 52. 

In  ejedtment  on  two  demifes  of  different 
lands,  judgment  to  recover  his  term,  in  the 
fingular,  is  good.     Stra.  Si^^. 

After  judgment,  on  re-entry  for  non-pay- 
ment of  rent,  and  before  writ  of  poflcffion 
executed,  the  court  will  ftay  proceedings, 
on  payment  of  rent  and  coOs.     Stra.  900. 

If  there  are  two  counts  in  the  declaration 
:on  two  demifes  of  different  perfons  of  the 
fame  premifes,  and  judgment  is  entered  for 
.plaintiff* on  one  count,  and  for  defendant  on 
the  other;  the  court,  on  error,  will  interpret 
the  fenementa pradi£i\  as  to  the  fecond,  to 
mean  the  term  in  the  premifTes,  and  it  will 
be  well.     Stra.  908. 

Or,  if  the  judgment  is,  that  plaintiff  re- 
cover his  terms  (in  the  plural)  on  two  de- 
mifes of  the  fame  premifes  for  the  fame  term, 
both  as  to  commencement  and  duration  ;  on 
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error  brought,  the  court,  in  order  to  fupport 
the  judgment,  will  intend,  that  the  two 
leiTors  were  joint-tenants,  and  made  feparate 
Icafcs.     Stra.  1180.     ff^Hf*  i. 

If  judgment  is  regularly  figned,  bat  with- 
out lofs  of  trial,  it  may  be  fet  afide  on  pay- 
ment of  cods,  and  taking  notice  of  trial*  In 
B.  R.  as  in  C.  B.    Stra.  975. 

The  notice  to  appear,  muft  be  to  appear 
on  the  firft  day  in  full  term,  not  on  the  ef«- 
foign-day.    Stra.  1049. 

This  is  where  the  premilTes  are  in  London 
or  Middlefex. 

The  court  cannot  ft  ay  proceedings  after 
fpecial  verdidt  in  ejedlment,  though  the  lef- 
for  of  plaintifF^s  title  is  at  an  end ;  for  he 
may  proceed  for  damages  and  cofts.  Stra. 
IC56. 

Leaving  beer  in  an  ale-houfe^cellar,  is 
keeping  poiTeftion,  and  if  judgment  is  figned 
on  a  leafe  as  on  a  vacant  pofleftion,  it  (hall 
be  fet  afide.     Stra.  1064. 

On  the  application  of  the  mortgagor,  or 
his  aftignee,  of  the  equity  of  redemption,  the 
court  will  ftay  proceedings  in  ejedment,  on 
payment  of  principal,  interefl,  and  cofts, 
without  paying  money  due  on  a  bond;  but 
not  if  he  was   an  heir,     Stra.  1 107.  Andr. 

34'- 

There  fhall  be  a  rule  for  judgment,  on 

affidavit  of  the  mefTuage  being  empty  and 
door  ftiut,  of  leilbr  entering  by  ftanding  in 
the  tbreftiold,  and  taking  hold  of  the  knock- 
er, Icafe,  entry,  ovjier;  and  delivery  of  ejcd- 
ment.     B.  R.  H.  112. 

On 
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■  On  ftaying  proceedings  on  payment  of  ar- 
rears of  .rent  and  cofts^  the  landlord  (hall  only 
allow  land-tax  for  the  rent,  and  not  what 
was  paid  more  on  account  of  improvements. 
Stra.  1 191.     IVilf.  21. 

On  payment  of  principal,  intereft,  and 
coftSy  the  court  will  flop  proceedings  in  eject- 
ment on  a  mortgage,  and  on  the  bond  for 
performance  of  covenants ;  and  will  difcharge 
defendant  out  of  ciidody,  though  he  had 
agreed  to  convey  the  equity  of  redemption 
to  the  plaintifi;  if  the  plaintiff  has  not  ten- 
dered him  a  conveyance  to  be  executed. 
Wilf.  80. 

If  the  landlord  (by  virtue  of  the  Jiat. 

II  Geo.  2.  c.  19.)  appears   alone,    and  after 

judgment  for  plaintiff  brings  error,  plaintiff 

cannot  have  execution  until  error  determined. 

Stra.  1241. 

If  lelTor  of  plaintiff  dies  after  ifTue  joined, 
and  before  the  afiifes,  and  plaintiff  is  non- 
fuited,  becaufe  defendant  does  not  confefs 
leafe,  entry,  and  oujier^  the  executor  of  the 
leflbr  (hall  not  have  cofts  taxed  on  the  com- 
mon confent-rule.     2  IVilf.  7. 

A  judgment  in  ejedtment  is  a  recovery  of 
the  pojfe^on 9  without  prejudice  to  the  right ; 
and  he  who  enters  under  it  can  only  be  pofTef- 
fed  according  to  right ;  and  he  who  recovers 
a  naked  pofTcflion  only  without  right,  can 
convey  no  other  to  his  feoffee,     i  ^urr.  6o« 
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On  a  fpeclal  verdif),  it  ought  to  appear 
that  lefTor  of  phititiff  migit  enter  at  the  time 
he  brought  the  ejedtment.     Hid. 

A  leafe  under  a  power  made  unfairly^  and 
in  prejudice  of  thofe  in  remainder^  found  in 
the  cuftody  of  the  maker  at  hisdeath,  oughts 
at  the  trial,  to  be  prefumed  to  have  been  fur* 
rendered,  to  let  in  the  ftatute  of  limitations. 

One  who  recovers  land,  part  of  an  high- 
way, mud  recover  it  fubje£t  to  the  eafement, 
and  the  (heriff  muft  deliver  poflfeffion  fubje£t 
to  it.      I  Burr.  133. 

If  in  ejedlment  againft  two,  one  dies^  after 
iiTue,  but  before  trials  the  death  mvtO:  be 
fuggcfted  on  the  plea- roll,  but  need  not  on 
the  nifi  prius  roll :  it  muft  be  awarded,  that 
proceedings  flay  againft  the  deceafed;  but 
no  need  of  quod  quer.  nil  capiat,  and  judgment 
muft  be,  not  for  a  moiety,  but  that  plaintiff 
recover  his  term,  however  hemuft  take  exe«* 
ctttion  for  no  more  than  he  has  a  right  to  re- 
cover.    I  Burr.  j62. 

The  nominal  plaintiff  and  cafual  ejector 
are  to  be  confidered  as  the  fi(5titious  form  of 
an  adion  really  brought  by  the  leffor  of  the 
plaintiff  againd  the  tenant  in  poffeflion,  who 
are  fubftantially  the  only  parties  to  the  fuit. 

There  is  no  diftinftion  between  judgment 
on  verdid,  or  by  default. 

An  aiftion  for  mefne  profits  is  confequential 
to  a  recovery  in  ejedtment,  and  may  be 
brought  by  leffor  of  plaintiff  in  his  own 
name,  or  that  of  the  nominal  lefiee«. 

The 
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The  tenant  Is  concluded  by  the  judgment^ 
and  cannot  controvert  the  title;  confequent*- 
Jy,  cannot  controvert  plaintiff's  poffcffion, 
which  is  part  of  his  title.  This  judgment 
only  concludes  the  parties,  as  to  the  fubjeft- 
linatter  of  it ;  beyond  the  time  laid  it  proves 
nothing  at  all. 

As  to  the  length  of  time,  the  tenant  has 
occupied,  or  as  to  the  value,  the  judgment 
proves  nothing;  therefore,  they  muft  be 
proved,  and  the  occupation  mufl:  be  within 
the  time  laid  in  the  demife.  R.  by  all  the 
judges  unanimouily.  jijlin  v.  Parker^  M. 
32  Geo.  2-     2  Burr.  665. 

I  conceive,  if  the  plaintiff,  in  an  adion 
for  the  mefne  proBts,  is  content  with  them^ 
from  the  time  of  the  demife  in  the  cjedment, 
until  recovery  of  pofleHlon,  the  judgment  is 
fufiicient  evidence  of  the  length  of  time^^ 
that  he  need  only  prove  the  judgment,  exe- 
cution of  writ  of  pofTeffion,  and  value.  If 
he  choofes  to  go  for  mefne  profits,  antece-^ 
dent  to  the  day  of  the  demife,  he  ofiuft  alfo 
prove  his  title,  during  the  antecedent  period^ 
and  the  occupation  of  the  defendant.  Fide 
pofi.  and  vide  Bull.  Ni.  Pri.  86. 

If  the  landlord  (on  tenant's  not  appearing) 
makes  himfelf  defendant,  and  plaintiff  ob- 
tains judgment  againft  him,  and  moves  for 
leave  to  take  out  execution  againft  the  cafual 
ejedor,  and  defendant,  who  has  regularly 
fued  out  error  before  this,  does  not  (hew  it 
for  caufe  againfl:  the  rule  for  execution, 
which  is  made  abfolute ;   and  pofTefTion  de* 
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livered,  this  (hall  not  be  afterwards  fet  afide 
as  irregular.     2  Burr.  756. 

If  tenant  in  polTeflion  abfconds,  and  plain- 
tiff^ (the  landlord)  ferves  his  houfe-keeper, 
and  fixes  another  copy  of  the  declaration  on 
the  premifTes^  on  motion  and  fervice  of  the 
rule  in  like  manner,  judgment  (hall  be  en- 
tered againft  the  cafual  ejedor.  2  Burr. 
1 1 1 6 .    /i/.  i  1 8 1  • 

The  court  would  not  arrefl:  judgment  of 
Hilary,  i  Geo.  3.  becaufe  the  declaration  al- 
'  ledged  defendant  entered  agiainft  the  peace  of 
the  faid  king,  and  laid  the  demife  in  the 
thirty-third  year  of  the  faid  king.  2  Burr. 
1159. 

On  judgment  again  (I  the  cafual  ejedor^ 
mefne  profits  fhould  be  recovered  from  the 
delivery  of  declaration  to  tenant  in  pofiefiioot 
or  from  adual  demand ;  on  judgment  againfl: 
tenant  in  pbfiefiion  (or  landlord)  from  ou/ler 
admitted  by  common  confent*rule.     Barnes, 

87. 

Adions  for  mefne  profits  (hould  not  be 
favoured,  as  they  tend  to  create  double  ex- 
pence,  and  plaintiff  fhould  be  ready  at  the 
trial  of  the  ejedment^  to  prove  his  damages. 

This  is  certainly  right,  in  point  of  juftice, 
but  in  many  years  experience,  I  muft  con- 
fefs,  I  have  never  known  an  inflance  of  it. 

If  the  landlord  is  a^ded  defendant  to  one 
tenant,  who  appears  for  a  part,  and  defends 
alone  for  other  part  where  tenant  refufes  to 
appear,  plaintiff  fhall  have  judgment  for 
this  lafl  part  againfl  cafual  ejedtor^  with  a 
ilay  of  execution.     Barney,  179. 

If 
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If  fome  defendants  confcfs  leafe^  &c.  and 
there  is  a  verdid;  againd  them,  and  others 
do  n^t  confefs,  and  are  acquitted,  plaintiff 
(hall  have  judgment  as  to  thofe  defendants, 
againft  cafual  eje<flor.     Barnes^  1 74.  (118) 

On  flaying  proceedings,  upon  payment  of 
money  due,  the  prothonotary  will  make 
juft  allowances.     Barnes^  176. 

If  mortgagee  has  given  notice,  that  he  re- 
quires a  bond,  (a  lien  on  the  eflate)  to  be  paid, 
as  well  as  mortgage,  there  cannot  be  a  rule 
to  (lay  proceedings  on  payment  of  principal, 
intereft,  and  cofts,  on  mortgage  onIy« 
Barnes  9  177. 

But  this  does  not  extend  to  a  bond  due  to 
an  aiiigee  in  his  own  right.     Barnes^  182. 

Rent  due  to  leflbr  of  plaintiflF  as  devi/^e, 
more  due  to  him  as  executor,  proceedings 
ftayed  on  paying  what  due  to  him  as  devifce, 
Barnes,  184. 

If  judgment  is  fet  afide,  and  po/Teilion  or« 
dered  to  be  reflored,  but  leflbr  of  plain tiflF 
abfconds,  fo  the  rule  inefFcdual,  a  writ  of 
refticution  (hall  ifTue.     Barnes,  178. 

On  nonfuit   for  want  of  confefling  leafe, 
(Sc.  plaintiff  muft    proceed  for  colls  on  the 
common  rule ;  if  inn:ead  thereof  he  takes^« 
fa.  it  fliall  be  fct  afide.     Barnes,  182. 

If  a  landlord  made  defendant,  does  not 
appear  to  confefs,  &c.  execution  (hall  be 
againft  the  cafual  ejedlor.  Barnes,  182, 
J85.  186. 

If  the  declaration  is  wrong  intituled,  (as 
ij  G.  inftead  of  16  &  17  G.)  no  ryle  tor 
judgment.     Barnes^  286. 

If 
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If  a  rule  be  to  defend  for  two-thirds^  and 
judgment  for  the  reft^  there  (hould  be  an  in* 
dorfement  of  what  part  to  take  pofleffion. 
Barnes  f  191. 

Judgment  figned  agatnd  cafual  ejedor; 
for  a  miftake  in  the  body  of  the  plea  of  the 
name  of  the  lefTor  of  the  plaintiff^  inftead  of 
nominal  plain tifF»  (hall  be  fet  afide  with  cofts. 
Jbid. 

If  declaration  is  delivered  without  protho* 
notary's  name  on  it^  yet  on  motion^  the 
court  will  make  rule  for  judgment,  unlefs 
appearance  in  the  ufual  time,  notice  of  pro- 
thonotary's  name  being  given.  Barnes^2g2,2* 

Not  every  perfon  claiming  title,  is  landlord 
Within  4  Geo.  2,  r.  28.  but  one  who  is  iii' 
fome  degree  of  pofleffion,  as  by  receiving 
rent,  &c.  Barnes,  193. 
V  Proceedings  (hall  be  (layed,  if  the  premifcs 
are  lands  in  antient  demefne.     Barnes^  194. 

The  court  will  not  give  leave  to  take  out 
execution  on  judgment  againfl;  cafual  ejedor, 
after  verdidl  for  plaintiff,  pending  error 
brought  by  defendant.  Barnes,  208. 
^  For  non-payment  of  iffue,  it  may  be 
figned  againd  defendant,  but  not  againfl;  the 
cafual  ejcdtor.     Barnes,  252. 

In  adlion  for  mefne  profits,  if  the  tenant 
has  been  ferved,  but  has  not  entered  into  the 
common  rule^  and  the  landlord  was  made 
defendant,*  the  title  need  not  be  proved, 
but  poffcffion  mu(l  be  proved  in  both  ;  if  he 
has  entered  into  the  common  rule,  if  the  ac* 
rion  is  by  the  lefibr,  his  po(rel1ion  muft  be 
proved,  if  by  le(ree,  it  need  not,  Barnes, 
4j6,  472,  473.  3  If 
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If  the  judge  who  tried  the  caufe  reports,, 
that  a  general  verdict  was  good  for  part,  bad 
for  part ;  rule  that  plainti^  (hall  take  pofTef-* 
(ion  of  that  part  only  which  judge  reported 
good.     Barnes 9  468. 

Adion  for  mefne  profits,  may  be  bro tight 
in  the  name  of  the  nominal  plaintiff,  after 
judgment  by.  default  ag^infl  the  cafual  ejeift- 
or;  cofts  of  ejefibment  inferred  in  the. decla- 
ration as  confeqoential  damages ;  on  trial,  it 
is  fufficient  to  give  in  evidence,  the  judg«  ' 
ment^  writ  of  pofleflion,  and  return  of  exe« 
cution,  defcndaht's  occupation  of  the  pre* 
miflfes,  their  value,  and  cofls  of  ejedtment« 
Barnes^  472,  3, 


PROCEEDING   IN   ERROR. 

»  >  * 

I.     In  what  Court  tfjhall be'brcugbt. 

When  in  the  fame  Court. 

Error  ihall  be  brought  in  the  fame  courts 
where  the  j^udgment  ^yas,  or  in  ariothcr 
court.  Error  may  be  in'  the  fame  court, 
where  the  judgment  was  given,  when  the  ^ 
error  is  not  affigned  for  any  fault  in  the 
court,  but  for  fome  defedt  in  the  execution 
of  procefs.  So  for  default  of  the  flierifF  or 
other  officer  upon  an  irregular  procefs  :  As, 
if  the  defendant  is  outlawed  upon  an  exigent 
awarded  before  a  pluries  capias^  or  upon  a 
capias  adfatisjaciendum,  where  no  capias  Ifet 
in  procefs.     So,  for  mffprifion  of  the  cleric: ' 

As, 
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As,  for  falfe  Latin,  (3cJ  So,  for  dcfaalt 
in  execution. 

So,  for  error  in  faft :  As,  that  the  de- 
fendant appeared  by  attorney,  being  an  in- 
fant j  that  the  plaintiff  was  a  feme^covert  i 
or  died  before  iflue,  &c.  And  for  error  ia 
fadt,  ii  muft  be  in  the  fame  court.  Vide, 
^Com.  Dig.  254,  5.  znApoft.  No.  4. 

So,  in  criminal  cafes  upon  indidment^ 
error  may  be  in  B.  R.  upon  a  judgment  in 
the  fame  court,  as  well  for  error  in  law  as 
error  in  fa<a.  R.  1  Lev.  149.  But  femt. 
that  it  was  only  for  error  in  faft.  i  Sid. 
208.     And  fo  I  (hould  fuppofe. 

But  error  in  the  fame  court,  which  coram 
voiis  rejidet^  docs  not  lie  for  default  of  the 
court  itfclf :  As,  if  error  be  affigned  for  mat- 
ter in  law.  Or  for  default  in  adjudicatione 
exeeutionis,.     Or  for  default  of  a  continuance. 

5  Com.  Dig.  254. 

Error  coram  voiis  lies  not  on  a  judgment 

after  affirmance  in  the  exchequer-chamber. 

Stra.  690. 

If  a  writ  of  error  be  quafhed  for  any 
fault  but  variance,  error  coram  voiis  lies.  L. 
Ha^.  1403. 

Z.    When  in  C.  B. 

Error  lies  in  C.  B.  of  a  judgment  before 
jufticcs  of  affife.  5  Com.  Dig.  254.  cites  i  RoL 
745*  ^*  39*  ^"^  ''  wasR.cont.  Dy.  zs^* 
I  Leo.  55.     3  Leo.  159. 

•         So, 
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$0,  of  a  judgment  in  Lond$n^  or  other  in- 
ferior court.     F.  N.  B.  20.  D. 

So  a  writ  of  falfe  judgment  lies  in  C.  B. 
as  well  as  in  B.  R.     2  Inft.  138. 


3.  TnB.R. 

Error  lies  in  B.R.  of  a  judgment  in  C  £«  or 
of  a  judgment  upon  the  plea^roll  in  chancery. 
Or  in  a  county  palatine.  And  formerly  of  a 
judgment  in  Ire/and.     5  Com.  Dig.  254. 

So,  in/Ftf/f/.  Id.  cites.  C?;;/.  i  Rol.j/^^. 
/.  27.  30.  21  -ff.  7.  33.  b.  By  the  ^af. 
28  fi^.  8.  c*  3.  ^/^if,  27  H.  8.  r..  26.  In  a 
real  adlion,  though  error  in  a  perfonal  adion 
is  before  the  prefident  and  council  of  the 
marches.     Mo.  248. 

So,  in  an  ejedment  in  Wales  i  though  it 
is  a  mixt  a^on,     R.  Mo.  248. 

So  error  lies  in  B.  R.  upon  a  judgment 
againft  a  peer  attainted  before  the  Lord  High 
Steward.  Per  Twi/d.  1  Sid.  208.  i  Lev. 
149. 

Upon  a  judgment  at  the  feflions  of  Old 
Bailey  be  commiffion,  2  Lev.  loy.  So 
upon  a  judgment  in  London,  before  the 
Mayor,  upon  an  information.  2  Cro.  538. 
Fide  infra. 

But  error  does  not  lie  in  6.  R.  of  a  judg-> 
ment  in  thcexcSequer.  4  Inji.  7 1 .  406.  Or 
of  a  judgment  before  juftices  in  eyre,  i 
^^'•745-  ^-  35*  ^^  of  a  judgment  in  London. 
zLev.iQj.  Videfupra.  Orajudgmentin the 
cinjue ports,  i  Rol.  745.  /•  5.  R.  Dy.  376. 
Dub.  I  Sid.  166.  Or  a  judgment  in  the 
2  Jiannaries. 
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-jlknnattus^  i  RaL  y^,^.  I.  10.  'Nor  upon  a 
judgment  in  a  furomary  way  bdbre  the  cen- 
.fors 4>f «the  college. of  phyiictatis.  R.  i  Salk. 
144.  Nor  upon  a  judgment  in  B.  JR.  upon 
a  cafe  dated  fent  to  them  by  chancery.  Mod. 
Ca.  in  Eq.  5. 


4.  In  the  Exchequer. 

By  the^^«  27  El.  r.  8.  On  judgment  in 
B.  R.  in  debt,  detinue,  covenant,  account^ 
adion  upon  the  cafe,  trefpafs,  or  .ejectment, 
.the  party  grieved  may  remove  the  record  into 
the  exchequer^  before  the  jufticcs  cf  C.  B. 
and  barons  of  the  exchequer ^  who,  or  fix  of 
them  at  leaft,  may  affirm  orrcverfe  the  judg^ 
ment,  but  not  for  want.of  jurifdidioo  in  B. 
R.  or  want  of  form,  ^&c.     Lev.  Ent.  82. 

And  this  extends  to  debt  upon  the  flat. 
2  Ed.  6.  c.  13.  for  not  fetting  out  tithes. 
Cra.  Car,  142.  i  Sid.  240.  And  debt  upon 
thcjiat.  of  ufury.  Du6.  i  Sid.  240.  D. 
cont.  5  Mod.  230.  Though  the  adlion  be 
by  the  king  and  party.  D.  Cro.  Car.  142 
^L.  Ray.  2j^.  Cont.  i  Vent.  49.  Fide  tn^ 
fra.' 

Ernnlies  in  the  exchequer  for  error  in  fad, 
as  well  as  for  error  in  law.  R.  Cro.  El.  731. 
R.  2  Cro.  5.  R.  Hob.  5.  Per  3  J.  Berkley, 
coftt.^    Crc.Car.^ii^.     Vide  infra. 

And  it  (hall  be  tried  by  niji prius  out. of 
.  the  exchequer.     Cro.  Car.  514. 

So  for  error  in  proceedings  in  B.  R^  5  Go. 
28.  tf« 

But 
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But  error  does  not  lie  by  this  fhtute  in  the 
fxchiquer,  when  the  fuit  is  commenced  in 
J3.  R.  by  original,  i  Sand.  346.  i  Sid* 
424.  Nor  upon  a  judgment  in  B.  R.  in  a 
writ  of  error.  2  BuL  162.  JP^.  27  £/.  c.  S. 
Nor  where  the  king  is  a  party  :  As,  in  an 
adtion  by  gui  tarn,  &C^  Ley.  82.    Vide  fupra. 

Nor  in  an  adion  not  mentioned  in  the^a- 
tutt^  for  it  (ball  not  be  extended  by  equity : 
As,  in  refcous^  though  it  is  of  the  nature  of 
trefpafs.  R.  2Cro.  171.  Nor  in  replevin. 
Cro.  Car.  142.     2R0I.  140. 

In  fcandalum  magnatum^  for  it  is  not  a 
mere  ad:ion  upon  the  cafe^  but  founded  upon 
the Jiat.  2  R.  2. 

Nor  in  z/cire  Jacias  againft  bail.     Or  a 

fcire facias  againft  an  executor  or  adminiftra- 

tor  upon  a  judgment  in  debt.     5  Com.  Dig. 

251.  which  vide,  as  to  the  two  laji  points,  many 

authorities,  pro  et  con. 

Nor  in  z  fcire  facias  upon  a  judgment  in 
debt  or  other  adtion  named  in  thtjlat.  27  EL 
after  the  affirmance  of  the  iird  judgment  in 
the  exchequer.  R.  5  Mod.  230.  1  Sa/im 
263. 

So  error  does  not  lie  in  the  exchequer  for 
error  in  fadt,  except  fuch  by  which  the  writ 
abates.     R.  Hob.  5.     R.  2  Lev.   3S.      Fide 
fupra. 

So,  if  a  writ  of  error  in  the  exchequer  is 
difcontinued,  after  the  record  removed,  error 
does  not  .lie,  which  coram  vobis,  &c.  but 
there  muft  l)e  a  new  writ  of  error.  R.  Jon. 
14.  Semb.  Cont.  2  Cro.  135.  R.  ace.  2 
Cro.  384.  620, 

Error 
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Error  does  not  lie  in  the  exchequer  upon 
an  award  of  execution  in  Tifcire facias  only» 
but  the  writ  muft  alfo  include  the  judgment 
in  the  former  adion ;  for  a  judgment  not 
founded  on  the  merits  of  the  caufe  is  not 
within  tht  Jiat.  27  EL  c.  8.     Andr.  287. 


5.  In  the  Exchequer  Chamber. 

By  thc^/.3i  Ed. I.  c.  12.  On  complaint 
of  error  in  the  exchequer^  the  Lord  Chancellor 
and  Lord  Treafurer  (hall  caufe  the  record  to 
come  hefore  them,  and  taking  the  juftices 
and  other  fages  as  to  them  ieemeth,  and 
calling  the  harons  to  hear  their  informations^ 
and  the  caufes  of  their  judgments,  (hall  ex* 
amine  the  bufinefs,  and  if  they  find  any  er- 
ror,  amend  the  rolls,  and  fend  them  to  the 
exchequer^  &c.  for  execution. 

Before,  error  in  the  exchequer  wzs  examined 
in  parliament,  or  before  fpecialcommiflioners. 
4/^7/?.  J05. 

The  chancellor  an^d  treafurer  are  the  judges 
here,  and  judgment  (hall  be  entered  purfuant 
to  their  fentence,  though  the  other  juftices 
differ  in  opinion.  4  InjL  105.  R.  5  Mod. 
42.     R.  8  H.  7.  13.  a. 

And  therefore,  if  there  is  no  chancellor  or 
treafurer,  error  cannot  be  brought/  Duh. 
Hard.  147. 

But  by  the  fiat.  16  Car.  2.  c.  2.  If  the 
chancellor  or  treafurer,  or  either  of  the  chief 
judices  be  prefent,  error  (hall  not  abate  or  be 
difcontinucd ;    but   no  judgment  (hall   be 

given. 
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given^  unlefs  both  Lord  Chancellor  and  Trea- 
furcr,  be  prefcnt ;  or  by  the  Jiat.  20  Car.  2. 
c.  4.  If  Lord  Keeper  be  prefent  in  the  va- 
cancy of  Lord  Teafurer, 

The  writ  of  error  (hall  be  directed  to  the 
treafurer  and  barons ;  for  the  record  is  in 
their  cuftody,  4  Injl.  105.  Sav.  36.  I 
Co.  1 1.  And  it  lies  uponajudgment^  where 
the  trial  is  by  records^  as  well  as  upon  a 
judgment  by  confefljon,  upon  a  verdidt  or  a 
demurrer.     22.  4  L^o.  i04»  5. 

It  will  be  error^  if  the  chancellor  and 
treafurer  do  not  call  in  the  other  juftices. 
Semi^.  8  H,  7.  13. 

Error  does  not  lie  in  the  exchequer-cham* 
ber  upon  an  award  of  execution  only.  ,  Stra. 

Ii02. 


6.  In  Parliament^  &c. 

Error  of  a  judgment  in  jB.  R.  lies  in  par* 
liament.  4  Injf.  ai.  As  well  for  error  of  a 
judgment  there  given  upon  a  writ  of  error^ 
as  in  an  original  caufe.     5  Com.  Dig*  256. 

So,  though  error  may  be  in  the  exchequer, 
by  the  Jiat.  27  JS/.  c.  8,  in  feveral  cafes  5  yet 
it  may  be  in  parliament  immediate.  R.  Ca. 
in  Par/.  ^6.  Or  after  judgment  in  the  ex- 
chequer.  Ca.  Pari.  no.  And  this  by  the 
fiat,  zj  EL  r.  8. 

So  error  lies  in  parliament  upon  a  judg* 
ment  in  the  exchequer ^ch^mbcv.  Ca.  Pari. 
J2.  58. 

Vol,  L  H  h  But 
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But  upon  an  original  judgment  in  the  ex^ 
chequer^  error  does  not  lie  in  parliament,  be- 
fore it  is  affirmed  or  reverfed  in  the  excbe-- 
^2/^r*chamber.    Ca.  Pari.  56.     Salk.  511. 

So  upon  a  judgment  in  chancery^  it  lies  in 
parliament  as  well  as  in  B.  R.  D.  37  H.  6. 
14.  &.  I  RoL  745.  /.  4.  So  upon  a  judg« 
ment  before  jufticcs  in  Eyre,  i  RoL  745.  /. 
35.  Ox  upon  a  judgment  before  commif- 
ill  oners  at  5/.  Martins.     2  Sand.  228. 

So  error  lies  in  parliament  upon  an  at- 
tainder for  treafon ;  for  though  the  ftat. 
33  H.  8.  c.  20.  fays,  that  judgment  of  at- 
tainder by  common  law  (hall  be  of  as  good 
force,  as  if  done  by  authority  of  parliament, 
this  fhall  be  intended  of  a  lawful  attainder. 
Ha.  y*  p.  19.  So  upon  a  judgment  for  the 
king,  as  well  as  for  a  common  perfon.  Id. 
22.  So  upon  a  judgment  in  appeal  by  which 
the  defendant  was  acquitted.     Id.  20. 

But  it  ^oes  not  lie  in  parliament  upon  a 
judgment  in  C.  B.  before  it  is  affirmed  or 
reverfed  in  B.  R.     Id.  20,  21. 


In  other  Courts. 

Error  of  a  judgment  in  the  bujlings  of 
laondon^  lies  before  commiffioners  at  <S/.  Mar^ 
tin's. 

Of  a  judgment  before  the  (herifFs  of  Xm- 
don^  lies  in  the  buftings  there. 

Of  a  judgment  in  the  cinque  ports ^  lies  be- 
fore the  wardens  of  the  cinque  ports ^  at,  Sbep-^ 
*way. 

Of 


1 
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Of  a  judgment  in  the  ftannaries,  an  ap« 
peal  lies  to  the  warden  of  the  ftannaries,  and 
from  him  to  the  prince,  or  if  no  prince,  to 
the  king's  council.     5  Com.  Dig.  2^j. 


7.  Upon  what  Judgment. 

Error  lies  of  any  judgment  in  a  court  of 
record,  though  it  be  void,  as  being  out  of 
the  jurifdidion  in  an  inferior  court,  i  Rol. 
744*  '•  3^*  Though  it  be  upon  a  writ  of 
lalfe  judgment;  for  the  lad  judgment  is  of 
record.     Id.  t.  27. 

It  lies  upon  a  judgment  for  cods  upon  a 
non«fuit.  Id.  I.  23.  So  in  the  exchequer 
chamber.     Stra.  235. 

Upon  a  judgment  in  fcire  facias  upon  afla-- 
tute,  or  recognizance.  Dy.  315.  i  Rol. 
744.  /.  40.751./.  45. 

Upon  a  judgment  by  any  judge  or  court  of 
record,  which  adls  according  to  the  courfe  of 
the  common  law,  though  newly  ereded  by 
a(£t  of  parliament.     R.  i  Salk.  263. 

Upon  a  judgment  on  an  indidlment.  Adm^ 
I  Salk.  266. 

But  error  does  not  lie  upon  a  decree  in  cban^ 
eery.     37  H,  6.  14.  ^.     i  Rol.  744.  /.  44. 

So,  it  does  not  lie  upon  a  peremptory  man^ 
damns.  R.  in  B.  R.  and  affirmed  in  parlia^ 
ment.  2  Mod.  Ca.  27.  Alfo  vide  Stra.  536. 
Nor  on  a  mandamus,  when  the  return  is  al- 
io wed«     Stra.  625. 

Nor  upon  an  order  by  ju  dices  of  the  peace, 
though  they  are  ju dices  of  record,     i  Rol. 

H  h  2  744. 
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744-  '•  4^*     Dub.  2  Jon.  i6y.    Though    I 
conceive,  there  is  ,not  room  for  doubt.     . 

Nor  upon  rcfufal  of  a  prohibition  in  J5.  R. 
Semb.  I  Salk.  36.  I  apprehend  this  is  law. 

Nor  upon  an  order,  &c.  of  a  jurifdidlion 
newly  ere<fled,  which  does  not  proceed  ac- 
cording to  the  common  law.    i  Salk.  263. 

Nor,  upon  an  habeas  corpus  denied.  Dub. 
S^lk.  504.  D.  2  Mod.  Ca.  29.  How  can  a 
writ  ©f  error  lie  in  fuch  cafe,  when  there  is 
not  any  fuit,  or  judgment  upon  record  ? 

Nor  for  a  matter  of  fadt,  which  does  not 
appear  upon  the  record;  as,  if  a  Aztuic JIap/f 
i^  not  fealcd.  R,  Cro.  El.  233. 

Nor  does  it  lie  upon  an  interlocutory  judg- 
ment before  the  final  judgment:  As,  upon 
a  judgment  in  partition,  ^od partitiojiat. 
Upon  ^  judgment  quod  computet  in  account. 
Upon -a  judgment  in  trefpafs,  &c.  by  de- 
fault, before  a  writ  of  inquiry  returned,  and 
final  judgment  thereon.     5  Com.  Dig.  257. 

But  a  writ  of  error  may  befued  out  before 
final  judgment  figned,  and  if  final  judgment 
IS  delayed,  with  a  view  that  the  writ  of  error 
may  be  fpent,  before  final  judgment^  the 
plaintiff  may  be  compelled  to  fign  his  judg- 
ment ;  and  if  he  does  not,  I  believe  the  court 
hath  ordered  a  writ  of  error  to  iflue,  at  the 
expence  of  the  plaintiff  in  the  fuit,  or  his  at- 
torney, and  fet  afide  an  execution  ififued  by 
furprife. 

Error   does  not  lie  upon  a  judgment  for 
part,  until    the  whole    plea    is  determined  : 
As,   in  a  fuitagainft  fcvcral,  if  there  is  judg- 
ment againft   one,   ericr    docs    not   lie  until 
2      *  judgment 
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judgment  againft  all  the  defendants,  ii  Co. 
39.  Nor,  if  the  judgment  is  for  part  of  the 
demand,  until  judgment  for  the  whole, 
1 1  Co.  39.  i.  R.  Dy.  291.  b. 

Yet,  if  the  party  dies,  fo  that  nothing 
more  is  done,  error  lies  for  the  party  grieved 
by  the  award  or  interlocutory  judgment. 
II  Co.  41.  a. 

So,  in  ejeftment,  error  lies  upon  the  judg- 
ment for  the  term,  before  a  writ  of  inquiry. 
JR.  Lat.  212. 

Or,  if  there  is  a  fuit  againft  fcveral  upon 
feveral  originals,  error  lies  upon  a  judgment 
againft  one,      1 1  Co.  41.  a.     2  Rol.  126. 

So,  it  lies  after  final  judgment,  before  ex- 
ecution or  writ  of  inquiry.    5  Com.  Dig.  258. 

If  defendant  is  found  not  guilty  as  to  parr,    . 
there  muft  be  a  judgment  for  him  as  to  that 
part,  or  error  lies.     Stra.  786. 


8*  At  what  Time  it  JJjall  be  fued. 

If  a  writ  of  error  is  fued  out  before  final 
judgment,  though  a  mittif  is  entered  upon 
the  roll,  and  the  record  certified;  yet  it  is 
not  thereby  removed.     R.  1 1  Co.  41.^. 

Yet,  after  judgment  figned,  error  may  be 
fued  before  entry  upon  the  roll  ;  for  it  is 
fiot  entered   until   the    vacation.     R.  i  RgL 

750./.  25. 

So,  it  may  be  fued,  returnable  in  jB.  R. 
of  the  fame  term,  in  which  judgment  was 
given  in  C  B.  R.  1  Sid.  104.  Though  it 
is  tefted  before  judgment  given,     i  R.  3,  4. 

H  h  3  And 
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And  for  error  in  procefs^  which  coram  vo-^ 
iis,  &c.  it  muft  be  fued  the  fame  term  in 
which  judgment  was  given.     Per  Williams 

Tel.  157. 

Although  error  fhould  be  fued  within 
twenty  years  after  the  judgment^  yet  the 
court  will  not  qua(h  it,  if  brought  twenty- 
nine  years  after,  becaufe  it  would  deprive 
him  of  replying  the  exceptions  in  the  flatute. 
iS/rtf.  837. 

If  the  writ  of  error  is  returnable  before 
judgment,  it  (hall  be  qua(hed.     Stra.  891. 

9.  By  'whom  it  Jhall  be  Sued. 

All  parties  againft  whom  judgment  is  given 
ought  regularly  to  join  in  error.  Though 
fome  get  nothing  by  the  reverfal,  they  ought 
to  join  for  conformity.     5  Com.  Dig.  258. 

As  a  bifhop  in  a  quare  impedit^  who  claims 
nothing  but  as  ordinary.  R.  3  heo.  lyb. 
Cro.  EL  65. 

So  all  executors,  againft  whom  the  judg« 
ment  was,  though  only  one  appeared.  R. 
I  Salk.  312.  But  if  one  makes  default,  he 
may  be  fevered.     Mod.  Ca.  40. 

And  a  party  may  have  error,  though  he 
was  not  an  original  party  :  As,  tenant  by 
voucher  or  refceipt.     i  Rol.  747.  /.  48. 

So  error  may  be  by  him,  who  was  privy  : 
As,  by  the  heir.  F.  N.B.  21  N.  And  he 
need  not  fay,  how  heir.     R.  2  Cro.  i6o. 

By  an  executor,  or  adminiftraton  F.  N. 
B.  21.  N. 

So 
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So  error  upon  an  attainder  of  treafon  or 
felony  may  be  brought  by  an  executor,  as 
well  as  by  an  heir. 

So,  by  a  privy  in  eftate :  As,  by  him  in 
reveriion  or  remainder  after  a  term  for  life  or 
years,  when  the  term  is  determined.  And 
by  the  flat.  9  R.  2.  c.  3.  while  the  eftate  for 
life  or  years  continues.  So,  by  him  in  re- 
verfion  after  an  eftate  tail,  after  the  entail  is 
determined.  Though  it  be  upon  a  fine  by 
tenant  in  tail ;  for  thereby  the  remainder  was 
difcon  tinned. 

But,  it  muft  be  by  fuch  privy  as  hath  be- 
nefit by  thereverfal:  As,  error  upon  a  judg- 
ment againft  a  tenant  to  him  and  his  heirs 
females  (hall  be  by  the  daughter,  who  is  the 
heir  to  the  fpecial  tail.     5  Com.  Dig.  258. 

Upon  a  judgment  of  land  of  the  nature  of 
Borough  Engli/h^  it  (hall  be  by  the  youngcft 
fon.     F.  N.  B.  21.  L. 

It  muft  be  by  him  in  immediate  remainder. 
R.  5  Mod.  396.  And  if  the  remainder  was 
not  executed,  the  plaintifF^in  error  ought  to 
make  himfelf  heir  to  him,  who  had  in  him 
the  eftate  executed.     Dy.  90.  a. 

If  an  annuity  in  fe6  be  recovered  againft 
the  heir  upon  the  grant  of  his  anceftor,  the 
adminiftrator  of  the  heir  (hall  not  have  error^ 
R*  I  Rol.  yj\,g.  /.  3  ^,  And  a  man,  who  is 
neither  party  nor  privy,  fhall  not  have  error. 
IJ.  747.  /«  33.  As,  if  money  is  taken  in 
the  hands  of  B.  by  foreign  attachment,  B. 
(hall  not  have  error  to  reverfe  the  judgment. 
IJ.  747.  /•  50. 

H  h  4  If 
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Tf  the  tenant  zWtn  pendente  lite ^  the  alienee 
ftiall  not  have  error.  ///.  748, /.  41.  Nor 
an  alienee  of  lands  after  a  ftatute  or  recogniz- 
ance acknowledged.  Semb.  Id.  I.  15.  cont. 
F.  N.  B.  22,  B. 

Nor  bail  of  a  judgment  againfl  the  principal. 
Though  joined  with  the  principal.     5  Com. 

Dig.  259. 

So  a  ftranger  cannot  aflign  error  in  arrefl 
of  judgment  upon  an  indictment.  Salk.  6o. 
If  there  are  five  defendants^  and  three  are  ac- 
quittedy  error  muft  be  by  the  other  two  only. 
R.  2  Cro.  138. 

A  reverfal  by  him,  who  ought  not  to  havtf 
error,  may  be  rcvcrfed.     R.Id  &  R.  5  Mod. 

396- 

If  judgment  is  againft  two,  and  one   only 

brings  error,  it  is  bad,  even  though  the  other 
is  dead,  if  it  does  not  appear;  but  if  it  ap- 
pears any  where,  that  the  other  defendant  is 
dead,  the  furvivor  may  bring  error  without 
being  executor  of  the  dcceafed.  Stra.  233. 
If  judgment  is  againfl  two,  writ  of  erf  or  ad 
grave  damnum  of  one  only  will  not  lie.  Stra. 
6o6»     2  i.  Ray.  1403.     B.  R.  H.  135. 

The  writ  of  error  muft  dcfcribe  the  fuit  by 
the  names  of  all  the  parties,  though  ad  grave 
damnum  of  thofe  only  who  bring  error.  Stra, 
682. 

If  two  executors  join  in  a  writ  of  error, 
and  one  of  them  will  not  aflign  errors,  the 
court  will  give  the  other  time  to  fummon 
and  fever.     Stra.  783. 

If  an  indidment  fets  forth,  that  the  ini^a^ 
bit  ants  of  juih  part  of- three  pari(hes  as  the 

way 


[    473    1 

way  lies  through^  are  bound  to  repair,  and  a 
writ  of  error  is  of  a  judgment  again  ft  the  /Vi- 
habitants  in  general^  ad  grave  damnum  of 
them,  it  (hallbequaflied.     Stra.  mo. 

If  in  an  action  againft  three  executors,  one 
pleads  plene  adminijlravit ^  generally,  and 
there  is  judgment  againft  him  de  ajfets  in 
futaroi  and  the  other  two  plead  judgment 
and  plen^  adminiftravit  ultra,  and  a  verdidt 
againft  them  ;  they  muft  all  three  join  in  er- 
ror.    Wilf.  88. 

Tenant  in  remainder  may  bring  error  againft 
a  common  recovery  where  the  tenant  in  tail, 
vouchee,  died  before  the  judgment;  and  he 
need  not  let  out  a  complete  title,  but  only 
fhew  the  connedion  and  privity  between  him 
and  the  perfon  againft  whom  the  recovery 
was  had.     i  Burr.  410.     Vide  p  ft.  No.  10. 

Error  cannot  be  taken  out  in  the  name  of 
the  cafual  cjedor.  2  Burr.  756.  Barnes. 
179. 

10.  Againft  whom  it  ft: all  be  Sued. 

Error  ought  to.  be  fued  againft  all  the  par- 
ties to  the  recovery.  So  againft  any,  who 
was  party  or  privy  to  the  judgment.  And  if 
any,  who  was  party,  has  now  nothing,  yet  he 
fhall  be  named  a  defendant  in  error.     F.  N. 

B.is.y. 

In  error  of  a  judgment  which   concerns 

land,  there  (hall  be  ^  ft:ire facias  to  the  tcr- 

retcnant  before  he  can  be  oufted.     Dy.  321. 

Ray.  17.     And  this  ufually  iOTues  before  the 

Jcire facias  ad  audiend  error. *    Dy.  321.  And 

• 

It 
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It  IS  now  the  courfe  of  the  court  to  have 
zfcire  facias  againft  the  heir  and  terretenants. 
R.  3  Mod.  274.  Though  the  heir  is  within 
age.  Id.  So  in  error  upon  a  fine  and  conv 
mon  recovery,     12.  Cartb.  112.     Skin.  273, 

So  in  error  upon  a  judgment  for  the  king 
in  an  adtion  by  qui  tam^  &c.  there  fliall  be  a 
fcire  facias  againil  the  informer.     Sav.  \o. 

In  error  to  reverfe  a  common  recovery  (for 

the  death  of  the  vouchee  before  judgment) 

fcire  facias,  or  any  warning  to  the  heir  is  not 

neceflary.     i  Burr.  410.     Vide  ante.  No.  9. 

1 1 .  Tbe  Manner  offuing  Error. 

To  obtain  a  writ  of  error«  the  attorney 
from  the  dogget  of  the  prothonotary  finds  the 
number  of  the  roll,  ^nd  thereby  finds  the 
roll  in  the  treafury,  of  which  he  takes  a  copy, 
and  thereupon  the  curfitor  makes  out  a  writ 
of  error. 

Several  writs  of  error  may  be  fued  at  the 
fame  time:  as  one  by  the  tenant,  another  by 
the  vouchee.  F.  N.  B.  21.  M.  And  it 
ihall  be  fued  ex  officio,  though  it  be  againfl; 
the  king,  without  petition,  i  Salk.  264. 
cont.  I  Ver.  170,  175.     Vide  infra. 

When  the  writ  of  error  is  made  out,  it 
(hall  be  entered  on  the  remembrance  of  the 
clerk  of  the  errors,  who  takes  a  note  for  bail^ 
if  bail  is  required.  And  then  the  party  and 
bis  bail  enter  into  a  recognizance  before  the 
thief  juftice,  who  fubfcribes  it. 

In  what  cafes  bail  is  required,  and  in  what 
manner  it  ihall  be  given.     Vide poji^  No.  12. 

If 
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If  error  is  brought  in  criminal  cafes,  it 
muft  be  allowed  by  the  attorney  general,  for 
it  is  ex  gratia,  and  the  chancery  will  not 
diredt  it.  Eq.  Ca.  Ab.  414.  Bat,  if  it  is 
real  error,  and  the  attorney  general  refuies, 
there  may  be  a  petition  to  the  king. 

If  error  is  brought  in  parliament,  it  (hall 
not  be  allowed  without  the  king's  warrant, 
Vid.  Intr.  5.  Per  Cook,  C.  J.  Godb.  247. 

So  error  upon  an  attainder  by  indidlment 
ihall  not  be  allowed  without  a  petition  to  the 
king.     Per  2  J.  i  RoL  ij^. 

So,  in  every  cafe,  where  the  king  is  party, 
and  the  error  is  in  the  fubftance  of  the  judg- 
ment, and  not  in  procefs«  or  a  collateral 
matter.     Sav.  131. 

The  defendant  (hall  not  be  difcharged  out 
of  cuftody  upon  bail,  upon  a  writ  of  error  in 
parliament,     i  H.  j.  20.  a. 

If  error  be  upon  an  indidtment,  the  proper 
courfe  is  to  remove  it  by  certiorari^  then  to 
have  error,  which  coram  nobis,  &c.  and  there- 
upon the  defendant  in  error  gives  a  rule  to 
affign  errors,  i  Sa/k.  266.  And  if,  upon 
fuch  rule,  the  plaintiff  does  not  aflign  errors, 
the  defendant  may  move  for  a  peremptory 
rule,  and  then,  if  he  does  not  aflign,  hefhall 
be  non-fuited,  and  the  defendant  may  take 
out  execution.     Jd. 

The  procefs  in  error  fhall  be  alias  and 
pluries,  and  if  the  record  is  not  then  remov- 
ed, an  attachment  againfl  the  judge,  who 
ought  to  return  the  record,  to  whom  the 
writ  was  directed.     F.  N.  B.  22.  G.     The 

3  pluries 


t    476    I 

f  Juries  may  be  returnable  in  the  fame  court 
with  the  writ  of  error,  or  in  chancery^     Id. 

If  it  is  returnable  in  chancery^  and  there- 
upon the  record  certified  there,  the  chancel- 
lor with  his  own  hand  may  bring  it  to  the 
court,  where  error  was  brought,  without  a 
writ  of  mittimus.     Id. 

If  after  error  in  the  cxchequer-chamber, 
and  bail  there,  error  is  brought  in  parliament, 
there  muft  be  frefh  bail.     Stra.  527* 

If  a  rule  for  better  bail  is  ferved  on  a  fer* 
▼ant  of  plaintiff's  attorney  on  Tuefday^  tho* 
it  comes  not  to  his  knowledge  until  Saturdi^^ 
the  court  will  not  then  grant  time  to  perfe€b 
bail,  unlefs  real  error  can  be  fuggeftcd* 
2  IVilf.  144. 

In  debt  on  bond  conditioned  for  perform^ 
ance  of  covenants,  and  judgment  by  default, 
although  the  condition  does  not  appear  on  re- 
cord ;  yet  this  being  examinable  by  affidavit, 
there  (hall  be  no  bail.  Barnes^  72. 
.  Proceedings  (hall  not  be  flayed,  becaufe 
the  chief  juflice  has  not  figned  the  return. 
Sira.  1063.     jB»  R.  H.  344. 

Error  is  loft,  if  not  returnable  before  the 
death  of  the  chief  juftice ;  but  execution  may 
not  be  taken  without  leave  of  the  court. 
Barnes,  20  U 

The  court  will  not  non  pros  a  writ  of  error 
brought  contrary  to  plaintiff's  undertaking, 
if  it  appears  the  judgment  and  undertaking 
were  during  his  minority.     B.  2?.  H.  104. 

If  a  writ  of  error  returnable  in  the  exche- 
quer-chamber, abates  by  defendant's  death, 
the  new  writ  cannot  be   to   the  exchequer- 

chamber. 
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chamber,  for  only  a  tranfcript  of  the  record 
ia  there,  the  record  is  in  the  exchequer ;  the 
court  will  make  a  rule  for  a  remittitur  to  be 
entered  on  the  record,  with  a  fuggeftion  of 
the  death.     2  Veztf^  288. 

B.  R.  will  oblige  plaintiff  in  error  in  par- 
liament, upon  a  judgment  in  ejedment,  to 
enter  into  a  rule  not  to  commit  waile  or  de- 
ftrudion  pending  the  writ,      3  Burr.  1823. 

If  error  be  of  a  line,  &r.  in  a  county 
palatine ;  though  it  be  returnable  in  B.  R. 
yet  the  court  there  may,  after  reading  the 
writ,  vrithout /cirejacias  to  the  defendant, 
or  with  it,  reform  manifed  error.  Dy.  321. 
a.  And  if  the  firft  judgment  be  rcverfcd 
upon  a  fpecial  writ  of  error,  both  judgments 
may  be  examined  in  B.  B.    Ibid. 


12.  When  it  Jballbe  a  Superfedeas* 

A  writ  of  error  being  allowed   (and  bail 

given,  when  bail  is  required),  it  fl)all   be  a 

Juperfedeas  of  any  fubfequent  execution,     i 

Salk^  321.     And  thereupon  2l  fuperjedeas  mzy 

be  fued  out  and  filed  with    the  (heriff,  &r« 

F.  N.  B.  239- 

So  error  with  notice  thereof  (hall  be  ayir- 
perfcdeas^  before  the  writ  allowed,  i  Salk. 
321.  2  Mod.  Ca.  130.  I  have  given  the 
authorities,  but  I  conceive  now,  a  writ  of 
error  is  not  zfupetjedeai^  until  allowed,  and 
notice. 

If  execution  be  after  a  writ  of  error  aU 
lowed,  without  notice  of  it,  reftitution  (hall 

be 
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be  granted,  though  the  writ  of  error  was 
not  allowed  'till  24  OS.  and  the  writ  of  er«* 
ror  was  tefted  the  23^/.  for  of  courfe,  judg- 
ment is  not  figned  'till  four  days  after  the 
beginning  of  the  term,  which   was  the  27 

oa. 

And  a  writ  of  error  (hall  be  ^fuperfedeas^ 
though  it  be  of  a  judgment  in  a  former  writ 
of  error,  in  which  ^Jhperfedeas  was  granted, 
though  the  record  is  not  removed,  but  only 
a  tranfcript  to  the  court  where  error  is 
brought,  though  no  notice  of  the  writ  al- 
lowed.    5  Com.  Dig.  260,  261. 

If  judgment  is  affirmed,  the  fuperfedeas 
continues  'till  the  record  is  fcnt  back.  ItiJ. 
261. 

If  error  is  difcontinued  by  the  not  coming 
of  the  jufticcs.  2?.  6  H.  7.  15.  ^.  So  if 
the  plaintiff  in  error  is  non-fuited,  or  dif- 
continues,  or  error  abates.  R.  Sbo.  404.  i 
Salk.  261. 

In  error  upon  a  quare  impedit^  there  (hall 
be  a  non  moltfiand*  to  ftay  execution  'till  er- 
rors difcuifed.  JDy.  76.  b.  And,  if  execu- 
tion be  afterwards  done,  it  will  be  a  con- 
tempt.    R.  2  Buljl.  194. 

But  if  execution  is  executed,  before  error 
allowed,  or  notice,  there  (hall  be  no  reftitu- 
tion.     I  Salk.  321.     Mod.  Ca.  130. 

Though  it  was  returned  or  filed  after  error 
notified.  Mod.  Ca.  Hid.  And  if  it  is  levied 
in  part,  fuch  part  may  afterwards  be  applied 
to  the  debt.  R.  Tel.  6.  For  the  (heriff  may 
return  the  goods,  and  afterwards  upon  a 
venditioni  exponas^  fell  them.    Ibid. 

But 
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But  without  a  venditioni  exponas,  the  fale 
will  be  void.     JR.   i  RoL  894.  A  lo. 

If  a  writ  of  error  abates,  a  new  writ  of 
error  in  the  fame  court  is  no  fuperfedeas .  R. 
I  Mod.  285.  Nor  error  in  parliament,  and 
errors  afligned,  if  the  parliament  be  diflblved« 
JR.  Ray.  5. 

So,  if  error  is  in  parliament,  and  it  abates 
by  prorogation,  though  there  is  no  default 
of  the  party,  yet  a  new  writ  of  error  returna- 
ble at  the  next  feflions  of  parliament  is  no 
fuperfedeas.     5  Com.  Dig.  261. 

So,  where  the  firft  writ  of  error  is  returna- 
ble at  the  next  fefiions  of  parliament,  it  is 
no  fuperfedeas  in  refpedl  of  the  diilance  of 
the  return.  R.  i  Vent.  266.  where  a  term 
intervenes.  Semb.  3  Mod.  125.  2  heo^ 
120. 

So,  if  a  writ  of  error  is  returnable  in  B. 
R.  ot  exchequer y  after  the  next  term,  i  Fent. 
266.  or,  on  the  laft  return  of  the  next  term  1 
for  it  feems  an  affeAed  delay.  Semb.  i  Sid. 
45.  154.     I  Vent.  266. 

So,  if  judgment  is  affirmed  in  the  excbe^ 
^tt^r-chamber,  and  after  zfcire  facias  there- 
upon a  quare  execution  non,  &c.  is  brought, 
^nd  execution  is  awarded,  and  then  a  writ  of 
error  is  brought  thereon,  it  (hall  not  be  a 
fuperfedeas.     R.  5  Mod.  230. 

Sa,  if  after  error,  the  record  is  not  remov- 
ed, for  a  delay  appears.  Pr  Reg.  210.  And 
the  plaintiff  may  have  a  writ  de  executione  ju^ 
dicii.  Mod.  Ca,  220.  So,  if  by  defeat  in 
the  writ  of  error  the  record  is  not  removed, 
execution  may  be  taken  out  without  motion. 

I  Salk. 
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1  Salk.  265.  Otherwifc  if  the  writ  of  error 
abates.     Ibid. 

By  i\it  Jlat.  3  Jac.  c.  8.  Error  is  noyir- 
perfedeas  upon  a  judgment  in  debt  for  money 
only,  or  rent,  or  any  contrad,  if  the  plain- 
tiff does  not  find  bail,  &c.  As,  in  debt, 
covenant,  &c.,for  non-payment  of  rent,  &c.^ 
Sba.  1 4.     2  Keb.  1 3 1 4 

Nor  by  the  Jiat.  i  j  Car.  2.  r.  2.  on  a 
judgment  after  verdi£t  in  debt  for  not  fetting 
out  tithes  ;  in  an  a£tion  upon  the  cafe  upon 
a  promife  for  payment  of  money,  trover, 
covenant,  detinue,  or  trefpafs. 

Nor  by  the  JIat.  16  and  17  Car.  2.  c.  8. 
On  judgment  after  a  verdi(ft  in  any  perfonal 
adtion,  or  in  ejedment  or  dower. 

So,  it  is  no jfidper/edeas  if  bail  is  not  found 
purfuant  to  the  Jiat.  3  jfac.  where  error  is 
upon  a  judgment  in  debt  upon  a  bond  for 
payment  of  fo  much  money  as  A^  (hall  de- 
clare due  upon  account  between  them.  R. 
Pir  3  J.  I  Lev.  117. 

So  error  in  parliament  is  no  fuperfedeas^  if 
a  new  recognizance  is  not  given  by  bail, 
where  there  was  bail  upon  error  before 
brought  in  the  fame  caufe  in  j5.  2?.  for  fuch 
bail  are  not  liable  to  the  cods  in  parliament. 
R.   I  Salk.  97.,    R.  2  Mod.  Ca.  jg. 

But  bail  is  Sufficient,  though  the  defendant 
himfelf  doth  not  give  his  recognizance.  R. 
Carth.  121. 

There  may  be  exception  to  the  bail,  with- 
out notice,  but  they  cannot  take  out  exe- 
cution, without  a  four  day  rule  for  better 
bail.     1  Salk.  98. 

By 
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^y  tht  Jlat.  1 3  Car.  2.  and  16  and  17  Car. 
£.  thofe  claufes  do  not  extend  to  error  by  an 
executor  or  admidiftrator,  nor  are  they  with-> 
in  the  fiat.  3  Jac.  €•  8.  if  error  is  brought 
by  them  upon  a  judgment  againft  the^  teiU* 
tor,  &c»  or  againft  themfelves  as  executor  or 
admihifttator,  Otherwife,  if  the  executor 
or  adminiftrator  is  chargeable  de  bonis  pro^ 
priis.     5  Com.  Dig.  262. 

So  iht Jiat.  3  Jac.  c.  8.  does  ndt  require 
bail  in  error  upon  a  judgment  in  debt  upon  a 
bond  for  performance  of  covenants.  Ibid. 
Though  the  breach  be  for  non-payment  of 
rent,  Gfc.  Ibid.  Nor  in  error  upon  a  judg- 
ment for  payment  of  money  at  the  return  of 
a  (hip,  and  performance  of  the  articles  of  a 
bottomree  ConiTz6^.  R.  Sbo.  14,  Dub.  Mod. 
Ca.  38.     yide  infra. 

Nor  in  debt  for  not  performing  an  award. 
Or  fot  arrearages  of  an  account.  5  Com.  Dig. 
262. 

Nor  in  errof  upon  a  judgment  in  an  adion 
upon  the  cafe,  upon  a  bill  of  exchange.   Sho. 

1  J.     Nor  in  debt  upon  a  bond  to  indemnify. 
Id.  14. 

Nor  in  error  brought  againft  an  avowant 
for  rent  by  the  plaintiff  in  replevin  ;  for  it  is 
not  debt  brought  by  him.     R.  Hob.  265. 

On  a  httomree-'hond,  there- muft  be  bail. 
Stra.  476. 

Though  an  executor  is  not  obliged  to  give 
bail,  yet  if  he  gives  it,  it  is  good,    Stra.  745. 

2  L.  Ray.  1459. 

If  bail  do  not  apply  to  ftay  proceedings, 

pending  error,   'till  the  time  to  furrender  is 

Vol.  !•  I  i  out. 
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9ut»  the  court  will  not  give  them  any  time 
for  that  purpofe,  but  only  four  days  to  pay 
the  money  after  judgment  affirmed.  Stra. 
1270. 

Bail  is  not  requisite  on  bringing  writ  of 
error  on  judgment^  in  an  adtion  of  debt» 
founded  on  a  prior  judgment.  R.  by  all 
the  Judges.  Bidlefon^  v.  IVyteL  T.  4  Geo.  3. 
3  Burr.  1545. 

Nor  on  judgment,  in  a£tion  of  debt  upon 
a  recognizance  of  error.     Id.  1566. 

If  rule  for  better  bail  is  ferycd  in  vacation^ 
defendant  mud  juflify  before  a  judge,  or  exe* 
cution  may  ifTue.     Barnes,  211. 

If  there  is  a  verdift  againft  four  defendants, 
and  judgment  by  default  againft  a  fifth,  who 
brings  error,  without  bail :  court  will  give 
leave  to  take  out  execution  againfl  the  four. 
Barnes,  202. 

A  certificate  from  the  clerk  of  the  errors, 
that  bail  is  not  put  in,  is  not  neceiTary  before 
taking  out  execution.     Barnes,  212. 

If  the  defendant  is  takeh  on  ca.  fa.  and 
bail  in  error  is  afterwards  perfected,  he  fiiall 
be  difcharged  ;  but  on  zji.  fa.  the  proceed- 
ings, fo  far  as  the  fherifF  has  gone,  muft  (land. 
Ibid. 

In  ejedmenti  after  verdid,  though  writ 
of  error  allowed,  if  no  recognizance  entered 
into,  nor  bail  put  in,  plaintiff  may  take  out 
bab.fac.  pojf.  and  take  poffeffion.     Ibid. 

If  defendant,  a  prifoner,  brings  error,  and 
puts  in  bail,  he  (hall  have  zfuperfedeas  i  for 
though  the  writ  (hould  be  non-proffd  for 

want 
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want  of  tranfcribing,  bail  are  liabte.  Barnes^ 

499- 

If  upon  the.  return  of  ^  fcire  facias^  the 

plaintiff  afBgns  his  errors,  all  further  pro- 
ceedings fhaU  be  Haid  upon  it ;  but  where 
he  (lands  out  upon  pleadings  to  iht/ci.fd. 
execution  (hall  go,  if  it  be  adjudged  againft 
him.     Stra.  390. 

A  writ  of  error  in  parliament  is  vkofuper^ 
Jedeas^  \i  it  be  not  tranfcribed  in  fourteen 
days,  and  the  parliament  be  diflblved.  Bunb. 
64. 

If  error  is  brought  in  parliament,  though 
the  houfe  is  prorogued,  and  the  record  has 
jiot  been  tranfcribed,  the  court  will  not  on 
motion  grant  leave  to  take  out  execution. 
Ibid.  131.    . 

It  is  zfuperfedeas,  though  fued  out  before 
judgment.  Strd.  631.  If  plaintiff  defers 
figning  judgment  'tUl  error  fpeut,  and  then 
brings  debt  on  judgment,  the  court  will 
order  a  new  writ  of  error  at  the  attorney's 
cxpence.     Barnes^  250. 

After  error  brought,  plaintiff  cannot  take 
out  a  ca.fa.  and  return  non  eft  inventus^  in 
order  to  proceed  againfl:  the  bail.  Stra.  867. 
And,  if  he  does,  it  (hall  be  fet  aiide  with 
cofts.  B.  R.  H.  315.  Sfra.  n86.  JFil/. 
16. 

If  error  abates  by  the  a£t  of  plaintiff  (as  If 
Jeme-folo  marries)  execution  fhall  go.     Stra. 
880,  1015. 

After  affirmance,  error  coram  vobu,  with- 
out leave  is  no/uper/edeas,  for  it  cannot  be 
allowed  without  leave.     Stra.  949. 

I  i  2  Oa 
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On  an  aftlon  brought  upon  thetrtcogni- 
zance,  on  afErmanqc  of  Judgment  in  ejcft- 
ment^  if  defendant  pleads  qo  damages  occur- 
red, and  plaintiff  replies  non-payment  of 
cofls,  and  oh  defendlnt's  motion,  it  is  refer- 
red to  the  mailer  to  fee  what  is  due,  plaintiff 
ihall  have  the  tnefne  profits  as  well  as  cofts, 
and  it  fhall  (Iray  in  the  mafler's  hands  until 
writ  of  inquiry  for  mefne  profits  is  executed* 
and  then  proceedings  to  ftay.     B.  R.  H.  373. 

If  plaintiff  pleafes,  he  may  waive  the  da- 
mages arifing  from  wafte  and  mefne  profits, 
and  be  fatisfied  with  the  cods  awarded ;  and 
then  there  is  no  need  of  writ  of  inquiry  1,  but 
he  may  proceed  on  the  recogaizance  in  error 
v^ithout  it.     ji/jdr.  153. 

A  bond  given  by  Jl.  to.  B.  to  pay  a  fum 
certain,  (the  debt  of  C.)  by  inftalments,  the 
lad  whereof  is  flill  future,  is  an  obligation 
for  the  payment  of  money  only,  within 
3  Jac.  I.  r.  8.     2  Burr.  746. 

A  writ  of  error  is  z/uperjedeas  only  from 
allowance.     Barnes,  376. 

No  contempt  is  incurred  by  taking  out  ex- 
ecution, until  after  notice  of  writ  of  error. 

Execution  after  error  allowed,  and  bail,  is 
irregular,  though  the  writ  of  error  was  re- 
turnable before,  judgment  |igned^  if  it  was 
figned  the  fame  term,  even  though  error  re- 
turnable the  efibign-day;  not  if  figned  in  ^ 
fubfequent  term.     Barnes^  197,  iSo,  260. 

An  executor  may  revive,  but  cannot  take 
out  execution  pending  error.     Barnes,  432. 

z  13.  Record 


13.  ReconJp  how  removed. 

When  error  is  brought  iq  J5.  R.  of  a  judg- 
ment in  C*  B.  a  mittimur  is  written  upon  the 
rolli  and  thereupon  the  record  itfelf  (except 
in  the  cafe  of  a  fine)  is  tranfmitted  to  £.  R.. 
\  RoL  752.  /.  45.  F.  i\r.  E.  2Q.  F. 

And  in  error  of  a  fine  in  the  hujlings  of  Ox- 
ford^    the  record  itfelf  fhall   be    removed. 

1  RoL  7SZ^  ^-  S- 
The    whole    record    fliall    be    removed. 

5  Com.  Dig.  262. 

If  the  ycrdift  is  quashed  for  infufliciency 
in  point  of  law,  apparent  upon  the  record, 
it  mall  be  removed.     R.  2  Sand.  254. 

But,  in  error  of  a  ftne,  only  the  tranfcript 
fhall  be  removed;  for  if  it  is  affirmed,  B.  R, 
has  no  chirographer»  nor  can  hold  plea  in 
quid  jurifclamat .  YetjB.  R.  may  fend  for  a 
note  of  the  fine  and  reverfe  it.  Or  coQimand 
the  treafurer  and  chambeilain  to  take  it  off  the 
file.     5  Com.  Dig.' 261. 

So  in  error  in  the  exchequer  upon  a  judg- 
ment in  J3.  jR.  only  the  tranfcript  (hall  be 
fent.  2  Cro.  535.  So  in  error  in  parliament 
upon  a  judgment  in  JS.  R.  for  the  chief  jufticc 
conveys  the  roll  with  the  tranfcript  to  the 
houfe  of  lords,  and  leaving  the  tranfcript 
there,  takes  back  the  roll.  5  Com.  Dig.  263. 

If  error  be  in  B.  R.  of  a  judgment  in  C.  B. 
though  the  Judgment  and  the  record,  on 
which  it  is  entered,  be  removed ;  vet  the 
original  (hall  not  be  removed.  1  Ro/.  753. 
A  7.  Nor  is  it  neceflary  in  error  of  a  judg- 
ment in  an  inferior  court.     Id.  /.  lo. 

I  i  3  But 
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But  in  error  upon  a  judgment  In  an  infe-« 
rior  court  upon  zfcire facias  againft  bail,  the 
proceedings  in  the  original  adtion  may  be  re- 
turned.    R.  Ray.  43 1  • 

And  when,  upon  error,  the  original,  im- 
parlance, warrant  of  attorney,  or  other  part 
of  the  record  is  not  returned,  the  plaintiff  in 
error  may  alledge  diminution,  and  have  a 
certiorari  for  the  part  not  returned,      i  Salk. 

267. 

And  diminution  may  be  alledged  in  error 
upon  a  judgment  in  Wales ^  in  a  county  pala^ 
tine  before  juftices  of  oyer  and  terminer^  as 
well  as  upon  a  judgment  in  Weftminfter-halL 
I  Sid.  40,   139,   147. 

If  a  different  original,  &r.  is  returned,  the 
defendant  may  alledge  diminution,  and  re- 
turn a  new  original*  So,  if  want  of  an  ori- 
ginal, Gfr.  be  afligned  for  error,  the  defen- 
dant in  error,  may  alledge  diminution,  and 
have  a  certiorari.  Or  may  by  rule  compel 
the  plaintiff  to  do  it«     5  Com.  Dig.  263. 

But,  if  neither  the  plaintiff  or  defendant 
does  it,  but  defendant  pleads  in  nu//o  eji  er^ 
ratum^  judgment  (hall  be  affirmed.  R.  1 
Salk.  %6j.  Sbo.  76. 

If  a  certiorari  is  awarded  upon  diminution 
alledged,  the  defendant  in  error  may  enter  a 
rule  with  the  fccondary  for  a  return  of  the 
writ,  and  if  it  be  not  returned  at  the  day,  the 
benefit  of  it  Will  be  lofl.  Fid.  Intr.  4. 
I  Salk.  267. 

But  diminution  cannot  be  alledged  in  error 

upon  a  judgment  in  an  inferior  court,    i  Sid. 

40.     R.  I  Salk,  266.     Nor  after  in  nuUo  efi 

3  err  at  u  m 
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erratum  pleaded  •  Yet  after  in  nullo^  &c. 
pleaded^  the  court,  aJ  informandum  in  matter 
of  fad,  and  for  affirmance  of  the  judgment^ 
may  award  a  certiorari.     5  Com.  Dig.  263. 

So,  in  all  cafes,  the  court  may  award  a 
certiorari  for  any  part  of  the  record,  not  re- 
turned, or  miflaken;  for  though  the  party  is 
tftopped  by  plea  of  in  nullo  efi  erratum^  the 
court  (hall  not  be.     R.  i  Salk.  270. 

If  there  is  a  material  variance  between  the 
writ  of  entry,  and  the  record  certified,  the 
record  is  not  removed  thereby  :  As,  if  it  va- 
ries in  theftileof  the  court.  If  it  varies  in 
the  judges  of  the  court,  Or  fays  in  curia 
nojira^  &c.  where  the  judgment  was  in  the 
time  of  the  predeceflbr.  So,  if  it  varies  in 
the  name  of  any  party,  his  abode,  or  addic- 
tion. Or  mention  more  or  fewer  parties.  Or 
a  different  fum  for  damages,  &c.  Or  differ- 
ent particulars  recovered.  Or  different 
parifhes,  where  the  lands  lie.     5  Com.  Dig. 

So,  if  the  writ  be  diredled  to  A.  of  a  judg- 
ment coram  voiis,  and  the  record  is  placiia 
coram^  B.  and  afterwards  there  is  an  entry, 
thatjB.  died,  and  A.  was  made  chief  juftice. 
R.  Sbo.  26. 

•  If  error  is  fued,  and   the   record   returned 
before  judgment  given.     Semb.  i  Lev.  137. 

So,  if  the  writ  of  error  mentions  a  fuit  bv 
bill,  where  it  was  by  writ  of  privilege,  or 
by  original.     R.Salk.  660. 

But,  if  the  writ  of  error  does  not  mention 
fomc  things  fo  fully  as  the  record,  the  writ 
fhall   not   abate  for  it :    As,  if  it  does  not 

I  i  4  mention 
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mention  the  party's  at^dition.  Per  TwifJ. 
I  Sid.  104.     Per  2  J.  Dy^  256,  h. 

li  it  is  of  a  judgment  in  Wales^  pr  an  in- 
ferior court,  in  a  quod  eideforceat protejiando^ 
&€.  s^nd  it  omits  xhtpretejiando.  R.  i  Sid. 
139.  If  error  of  a  judgment  in  quare  impe^ 
dit  fays,  quia  in  recordo  et  reddito  judicii  c^ 
ram  vobis^  (3c.  where  the  judgment  was  be- 
fore juftices  of  affife.     Dy.  77,  a. 

Or  error  is  to  a  (heriff  without  naming  his 
name,  of  a  judgment  coram  vokis^  where  it 
was  before  a  former  jQieriff.  R.  Mod.  Ca.  61  • 
If  a  writ  of  error  omits  the  title  pf.  the  judge, 
or  that  the  fuit  was  by  writ,  &c.  Dub. 
Godb.  248. 

If  a  writ  of  error  has  a  material  variance, 
it  abates,  and  the  plaintiff  fhall  have  a  new 
writ,  5  Com.  Dig.  26.4.  And  the  plaintiff 
may  by  motion  qua(h  his  own  writ  for  expe- 
dition.    Vide  5  Mod.  67. 

If  the  plaintiff  does  not  afUgn  errors,  and 
take  out  2^  fcire facias  in  the  term  when  the 
record  is  removed,  it  is  a  difcontinuance. 
F.  N.  B.  20  G.     Fidepoji.  No.  14. 

If  the  plaintiff  or  defendant  in  error  dies, 
the  writ  abates. 

But  the  plaiptifF cannot  quafli  his  writ  of 
error  upon  a  foreign  fuggeftion:  As,  for 
want  of  all  the  parties,  f5?r.   5  Mod.  67. 

If  error  abates,  or,  is  difcontinued,  after 
the  record  itfelf  is  removed,  there  (hall  be  a 
new  writ  qua  coram  vobis  rejidct^  (3c.  R. 
1  Ro/.  753.  /.  40.  jR.  TV/.  6.  So,  if 
error  is  brought  for  error  in  fa£t,  (3c.  upon 
a  judgment  in  the  fjmt  court.     Fide  ifnte^ 

No. 
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No.  3.  So,  if  a  writ  of  error  is  quaOied^ 
where  the  writ  was  by  one,  when  all  the  de^ 
fendaots  ought  to  have  joined,     R.  2  AioJ. 

Ca.  317,  381. 

Bpt^  if  the  record  is  not  reo^oved,  thcr« 
fhall  not  be  a  new  writ  qua  coram  voiis,  &r, 
As,  if  a  writ  of  error  is  brought  before  judg- 
ment given.  R.  1  RoL  754.  /.  20.  Fidf 
ante^  No.  7. 

So,  if  a  writ  of  error  is  quaihed  for  a  mate* 
rial  variance.  Tel.  6.  vide  fupra.  So,  if 
on|y  the  tranfcript  pf  th«  record  was  remov- 
ed. R.  I  Rol.  755.  /.  \o.  D.  3  Co.  15,  b. 
Vide  fupra. 

If  the  writ  is  inter  A.  nuper  de  Weftm'in 
com  Midd'  and  the  record  is  only  nuper  de 
Wejim\  if  Middle/ex  is  in  the  margin  it  i$ 
well  enough.     Stra.  316. 

The  court  m^y  ta^Q  notice  that  the  record 
is  imperfeft,  and  award  a  certiorari  for  their 
own  fatisfac^ion  before  errors  afligned,  Stra. 
440,     Vide  B.  R.H.  118. 

If  error  in  parliament  is  not  tranfcribed  in 
fourteen  days,  the  defendant  in  error,  oa 
motion^  (hall  be  at  liberty  to  take  out  exe« 
cution,  if  it  is  not  tranfcribed  and  certified 
in  eight  days.     Runb.  69. 

If  an  erroneous  writ  of  privilege  is  afligned 
for  error,  it  mud:  be  brought  before  the 
court  by  certiorari i  the  recital  in  the  decla- 
ration is  not  fufhcient.     2  L.  Ray.  1398. 

The  return  is  good,  though  the  pame  of 
office  is  omitted,  if  it  lays,  as  to  me  within 
is  directed.     Stra.  6qk. 

^  If 
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If  to  a  certiorari  return  is  madc»  that  there 
is  no  fuch  writ  remaining  in  the  office,  and 
on  a  fecond  certiorari,  return  is  'inade,  that 
on  fearching  the  writ,  there  is  fuch  a  writ, 
the  fecond  return  fhall  be  taken  to  be  true. 
2  L.  Ray,  1476. 

A  fecond  certiorari  (hall  not  be  granted  to 
reverfe  a  judgment*     iS/rtf.  765,  819. 

Errors  cannot  be  verified  by  a  certiorari ^ 
tefted  before  the  writ  of  error.  Stra.  819. 
2  L.  Ray.  1554. 

On  a  writ  of  error  C.  B.  fends  up  the 
very  record,  but  B.  R.  fends  only  a  tranfcript 
to  the  exchequer-chamber,  and  therefore  the 
tranfcript  muft  be  brought  back  to  B.  R. 
to  be  amended  by  the  original  record.     Stra. 

^37- 

After  in  nullo  ejl  erratum  pleaded,  and  ar- 
gued, and  allowed  to  be  a  confeffion  of  the 
errors,  the  court  on  affidavit  may  award  a 
certiorari  for  affirmance  of  judgment.  Stra^ 
907. 

If  exception  is  taken  to  the  omiffion  of  a 
word  of  a  writ,  plaintiff  in  error  muft  bring 
it  before  the  court  by  certiorari.     B.  R.  H. 

The  court  may  award  a  certiorari  to  bring 
the  original  before  them  ad  informaTKT  con- 
Jcicnf  cur*  though  no  diminution  is  alledged. 
5.ie.  H.  liS. 

Defendant  cannot  have  leave  to  tranfcribe 
the  record  (though  plaintiff  has  not  done  it) 
to  non  pros  the  writ,  and  have  the  benefit  of 
the  recognizance,  ff^ilf.  35.  The  rule  to 
tranfcribe  may  be  ferved  on  the  plaintifiFhim- 

fclf. 
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fclf.  Barnes,  4 to.  A  non  pros  figncd  for 
want  of  tranfcribing  the  record,  fhall  be  fct 
afide,  if  final  judgment  is  not  entered. 
Barnes,  195. 


14.  AJpgnment  of  Errors. 
When  it  Jhall  be. 

When  the  record  is  removed,  the  plaintiff 
in  the  fame  term  ought  to  aflign  his  errors. 
F.  N.  B.  20  G.  Lut.  354.  And  after  er- 
rors aligned,  he  fhall  have  zfcire facias  ad 
audiendum  error es,  returnable  in  the  fame  or 
in  the  next  term.  F.  N.  B.  20  G.  And  if 
he  does  not  ailign  errors,  and  take  out  zfcire 
facias  in  the  fame  term,  the  writ  of  error  is 
difcontinued,  and  the  plaintiff  put  to  a  new 
writ.  F.  N.  B.  20  G.  Or  the  defendant 
may  have  zfcire  facias  quare  extcutionem  non, 
&c.  and  upon  two  ;7/A//r  and  judgment  there- 
on, ho  (hall  have  execution,  though  error  is 
afterwards  afligned.     Cartb.  '41. 

So,  if  the  plaintiff  does  not  appear  at  the 
return  of  the  writ  of  error,  or  affigns  errors 
infufficiently,  being  his  own  default,  the  de- 
fendant may  take  out  execution.     JVA  7. 

If  one  plaintiff  afligns  error,  he  muft  do 
it  in  the  name  of  all,  except  where  the  others 
arc  fevered.     Mod.  Ca.  40. 

Errors  muft  be  affigned  in  term,  not  in 
vacation ;  for  the  court  cannot  then  take 
notice  of  them,    though   they  are  material, 

5  Com. 


[    492    1 

5  Com.  Dig.  26 5^     They  muft  be  affigncd 
upon  the  record.     Id. 

If  upon  role  given,  the  plaintiff  in  error 
InB.R.  does  not  aflign  errors,  and  certify 
the  record  within  eight  days,  he  will  be  non- 
fuited.  Id.  If  the  defendant  takes  out  a 
Jcire  facias  quare  exuutionem  non^  &c.  after 
Jcirejeci  Tciurned,  the  plaintiff  at  the  day 
of  return  may  aflign  errors.     Dy.  jj.  a. 

A  fcire facias  quare  executionem  non  muft 
be  returnable  as  the  original  procefs  was^ 
whether  at  a  general  return,  or  at  a  day  cer« 
tain,     Stra.  694.     2  L.  Ray.  \/^ij* 

There  can  be  nofci.fa.  quare  execut.  non 
until  the  tranfcript  of  the  record  below  is  re- 
turned.    Semb.  B.  R.  Jf.  351. 

If  neither  plaintiff  in  error,  nor  his  attor* 
neycan  be  found,  the  court  will  order  that 
rule  to  aflign  errors  fixed  up  in  the  king's 
bench  office,  (hall  be  good  notice.  B.  R.  H. 
130. 

If  plaintiff  in  error  is  dilatory,  defendant 
mud  give  a  rule  to  tranfcribe ;  and  if  the 
plaintiff  will  not,  defendant  may,  nonpros 
the  writ  of  error.     Id.  351. 

A  writ  of  error  cannot  bt  non^projf* d  with- 
out a  rule  to  affign  errors.     3  Burr.  1772* 


15.  How  it  Jloallbe. 

The  plaintiff  may  aflign  for  error,  an  er- 
ror in  fad,  or  errors  in  law.  F.  N.  B.  20. 
E.  fiut  he  cannot  aflign  both ;  for  this  will 
be  double*     5  Com.  Dig.  265, 

Nor 
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Nor  can  he  aflign  fcvcral  errors  in  faft. 
^  F.  N.  B.  20.  £.  Yet  he  may  affign  feveral 
errors  in  lavr,  and  it  will  not  be  double. 
Id. 

He  cannot  aflign  an  error  in  fad,  unlefs  it 
be  affigned  before  iht  fcire  facias .     Id. 

He  cannot  aflign  error  in  procefs  after  in 
nullo  eji  erratum  pleaded.  R.  Cro.  EL  83. 
Nor  error  for  want  of  an  original ;  for  the 
party  cannot  alledge   diminution.     R.   Id. 

84. 

The  plaintiff  generally  may  appear  by  at- 
torney, and  aflign  his  errors.  • 

But,  if  he  be  in  execution,  he  mud  aflign 
them  in  perfon.  F.N.  B.  21.  j4.  Sed  vide 
infra. 

All  the  plaintiffs  mufl  join  in  the  aflign- 
ment  of  errors,  for  an  aflignment  by  one  only 
is  a  difcontinuance.  jR.  2  Cro.  94.  Though 
after  zjcire  facias  ad  audiendum  errores^  they 
alljoinin  the  re-aflignmcnt,  R.  Id.  Tho* 
it  be  irv  a  qudre  impedit^  where  the  bifhop  is 
only  nominal.     R.  Id. 

The  plaintiflF  mufl  put  in  a  bill,  contain- 
ing the  feveral  errors  afligned.  F.  N.  B. 
20  Gi  And  it  fhall  not  be  general  in  omni^ 
bus  erratum  eji^  but  it  mufl  fhcw  particularly 
erratum  ejl  in  hoc ^  &c.     Id. 

Yet  general  error,  that  judgment  was  given 
for  the  plaintifl^,  where  it  ought  to  have:  been 
for  the  defendant,  is  well. 

Error  may  be  affigned  in  every  part  of  the 
record,     i  RoL  760.  /.  45. 

If  the  afiignmcnt  of  error  concludes  with 
an  averment /r^/;</  cur  confid  it  will  be  well, 

though 
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though  It  is  error  In  faA*    S^mb.  2  Liv.  y^. 
vide  infra. 

If  error  in  fa6l  be  afligned,  notorioufly 
falfe,  the  attorney  may  be  fined.     Sa/i.  516. 

The  court  may  give  leave  to  a  defendant 
in  execution,  to  aflign  errors  by  attorney. 
5/rtf.  443. 

If  plaintifFin  error  means  to  take  advantage 
of  there  being  no  bill,  &c.  be  muft  aflign 
It  for  error,  take  out  a  certiorari^  and  get  it 
returned.     2  L.  Ray.  144 1« 

As  error  in  fadt,  and  in  law  cannot  be 
both  afligned  on  one  Writ ;  fo  after  affirm* 
ance  on  error  in  law  afligned,  error  coram  vo^^ 
iis,  and  error  in  fa£t  affigned,  fhall  not  be 
allowed.     Stra.  97^. 

On  error  in  fa£l  affigned,  plaintiff  may  con- 
clude with  an  averment ;  for  defendant  may 
put  it  in  iffue  if  he  pleafes.     i  Burr.  410. 


16.  What  Matters  cannot  ie  AJ/igned. 

TheplaintifF cannot  affign  for  error  a  matter 
contrary  to  the  record.  Nor  a  thing,  where- 
of he  may  have  advantage  by  plea.  5  Cem. 
Dig.  266. 

Though  judgment  be  by  default*  Dui. 
2  Cro.  547.  I  conceive,  there  is  not  much 
occafion  for  doubt. 

Or  by  complaint  to  the  court  of  irregu- 
larity :  As,  that  the  original,  &c.  was  not 
returned  by  him,  who  was  fheriff.  R. 
I  Sali.  26^.  Nor  a  thing,  which  was  his 
own  default,  as  a  defeA  in  his  plea*     Jlf^. 

692* 
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69a.  Nor  a  thing,  which  tends  to  his  ad- 
Yantage,  if  it  was  not  by  the  court's  default. 
5  Cam.  Dig,  266. 

Error  affigned,  that  defendant,  an  infant, 
appeared  by  attorney ;  plea,  that  defendant 
was  of  full  age ;  demurrer,  for  that  no  place 
is  (hewn  where  he  was  of  full  age.  R.  F'enue 
as  to  full  age,  or  other  perfonal  quality,  not 
neceiTary ;  they  are  triable  where  the  adion 
is  brought.     Stra.  8* 

Error  afligned,  that  A.  who  on  the  firft 
trial  was  withdrawn  in  order  for  a  view,  was 
fworn  to  the  fecond  panel,  not  allowed. 
Stra.  70.  * 

If  the  defcription  of  the  judges  of  affize^ 
A.  and  B.jujlices,  &c.  to  take  according  to 
the  form,  &c. 

Omitting  the  word  ajpfes^  yet  if  it  appears 
in  other  parts  of  the  record,  that  they  were 
juftices  of  aflize,  it  cannot  be  afligned  for  er- 
ror, for  it  would  be  contradicting  the  record* 
£•  R.  H.  1 66* 

The  court  will  not  permit  a  defendant  in 
cjedtment,  who  comes  in  of  his  own  accord, 
and  prays  to  be  made  defendant^  which  the 
plaintiff  cannot  oppofc,  to  aflign  for  error, 
that  being  an  infant,  he  appeared  by  attor- 
liey.  Stra.  33.  Bail  cannot  aflign  for  error 
matter  which  lies  properly  in  the  mouth  of 
the  principal.  Id.  197.  Nor  matter  which 
might  have  been  pleaded  to  ihtfcire facias. 
Ibid. 

That-^.  who  was  fworn  as  a  juror  return* 
ed  on  the  principal  panel,  was  not  returned 
by  the  flieriff ^  for  it  is  contrary  to  the  record. 

Stra^ 
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Stra.  684*     2  L.  Ray.  1414.     That  thirt 
is  no  venire^  nor  babtas  corpora.     Ibid. 

That  the  defendant  died  before  the  day  of 
fiiji  prius^  if  the  record  mentions  that  he 
appeared  on  that  day.     2  L.  Ray.  1415* 

That  the  damages  and  coils  given  by  the 
court  on  demurrer,  are  not  faid  to  be  given 
ex  ajfenfu  of  the  plaintiff.  Setnb.  Stra.  867. 
2  L.  Ray.  1 570, 

In  quare  impedit  brbught  bj  the  crown, 
the  original  writ  was  returnable  at  a  general 
return,  the  venire  at  a  day  certain,  not  error, 
not  a  difconUnuance,  but  a  mircontinuance, 
and  helped  by  the  Aatute  of  jeofails.  32  H. 
8.  c.  30.  which  extends  to  the  crown  in  civil 
fuits.     Stra.  62. 

A  judgment  cannot  be  reverfcd  by  the  rt- 
cital  of  the  writ,  but  the  very  procefs  itfelf 
fliall  be  brought  before  the  coui?t.  Stra. 
225. 

If  a  peer  is  put  in  mifericordia^  &c.  general- 
ly, it  is  not  error.     Ibid. 

The  death  of  plaintiff  in  ejedlmcnt.  Stra. 
899. 

That  a  writ  of  inquiry  does  not  beaf  tejie 
in  the  name  of  the  perfon  who  is  chief  juftice 
of  C.  B.  for  the  court  will  not  judicially  take 
notice  who  are  the  judges  df  C.  B.  Stra. 
1080.     jindr.  74. 

That  defendant  filed  a  warrant  to  defend 
by  A.  his  attorney,  and  that  on  the  judgment 
it  appears  he  appeared,  and  defended  by  B. 
his  attorney  i  for  it  is  contrary  to  the  record. 
Wilf.  85. 

17.  Scire 
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1 7.  Scire  facias  ad  audiehdum  Erroresi 

If  the  defendant  in  error  does  not  appear 
upen  the  return  of  i\ic  fcire  facias,  another 
fcire facias  iflues.  If  he  does  not  appear  at 
the  return  of  the  fecond  fcire  facias,  the 
judgment  (hall  be  reverfed,  for  two  nibils 
amount  to  a  garnijhmmt.     TeU  w^. 

If  the  defendant  appears,  the  plaintifFmuft 
aflign  his  errors,  or  by  rule  with  the  clerk 
fhall  have  day  for  it  'till  another  term.  Ibid. 
7.  And  if  he  does  not,  the  defendant  may 
have  z  fcire  facias  quare  execut.  non,  &c.  and 
if  the  (hcriff  returns  niiii  babet,  a  fecond 
fcire  facias  having  fifteen  days  between  the 
tejieznd  return.     Cro.  El.  job. 

If  the  (herifF  returns  fcire  feci,  or  other- 
wife,  at  the  return  of  the  iccon^  fcire  facias, 
the  defendant  may  give  a  rule  to  adign  errors, 
and  if  the  plaintiff  does  not  aflign  them,  the 
judgment  (hall  be  afiirjned.  Fid.  Intr.  4. 
2  Leo.  107. 

.  If  a  defendant  in  error  dies,  ^Jcire  facias 
goe$  againil  his  executor,  and  upon  fcire 
feci  or  two  nibils  returned,  the  plaintiff  (hall 
ailigD  his  errors,  and  if  it  be  erroneous,  the 
judgment  (halL  be  reverfed.  R.  Tel.  113^. 
Fide  infra. 

In  error  upon  a  quare  impedit,  if  the  de^ 
fen  dan  t  takes  out  z  fcire  facias  quare  execut. 
non,  &c.  which  is  returned  fcire  feci,  at  the 
day  of  the  return,  the  plaintifif  may  adign 
his  errors,  though  ^t fcire  facias  was  genera^ 

Vol.  I.  K  k  and 
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I 

and   not  ad  ajjignandunf' errores.     R.  Dy^ 

77-  ^-  .    ,     .       . 

If  the  plaintifF  in  error  was  outlawed  be- 
fore error  brought^  and  after  appearance  by 
the  defendant,  he  does  not  aflign  errors,  the 
defendant  may  take  out  a  capias  ntlagatum^ 
and  need  not  have  ^fcire facias.  R.  Cto.  EL 
706.'      » 

If  the  plaintifF  outlawed,  appears  to  aflign 
errors,  he  fhall  be  committed,  'till  he  finds 
bail  for  the  outlawry,  and  alfo  for  fatisfadioa 
of  the  party.     Id.  707. 

If  the  defendant,  in  error  upon  a  judg- 
ment for  land,  appears,  and  is  not  the  /^r- 
tenant^  zfcire facias  (hall  be  awarded  againft 
xhztertenanty  before  the  judgment  reverfed^ 
or  errors  exapiined :  As,  in  error  upon  a 
fine  againfl  the  heir  of  the*  conufee.  Dy. 
321.  So  in  error  upon  a  common  recovery* 
R.  3  Mod.  119, 

If  the  original  plaintiff  dies  pending  error, 
his  executor  msiyhsLVcfcire facias  quare,  Gff. 
out  of  C.  B.  before  record  tranfcribed;  after,. 
out  of  B.  R.  and  plaintifF  in  error  may  have 
fcif^e  facias  ad  audiend.  out  of  jB.  R.  againil 
the  executor.     Barnes,  43a.     Videjupra. 

PlaintifF  in  error  may  not  plead  payment*. 
Nor  that  the  damages  recovered  had  been 
levied.  Stra.  679.  2  L.  Ray.  1414.  If 
iflue  was  joined  on  fuch  plea,  and  found  for 
defendant  in  error,  he  might  take  out  exe- 
cution ;  but  not  non  pros,  the  writ  of  error, 
'till  after  a  rule  to  af!ign  errors.  Id.  There 
mufl  be  a  rule  on  %ht  fcin  facias  juare^xe^ 
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tuiio  &c:  before  there  can  be  a  rule  to  adign 
errors^     Stra,  917. 

Ovifcire  feci  returned,  if  the  defendant 
does  not  appear  and  join  in  error,  plaintiff 
may  put  it  in  the  paper  without  taking  out 
a  rule  to  join  in  error.     Id.     144. 

Scire  facias  in  error  need  not  lie  four  days 
in  the  of^ce  before  the  return,  thoughyir/rtf 
facias  againft  bail  mufl:*     ^Burr.  ^7^Z* 

If  plaintiff  below  brings  error  to  reverfc 
his  own  judgment,  and  does  not  proceed, 
the  court  will  make  a  rule  to  aflign  errors  ia 
a  limited  time,  or  his  writ  to  be  non profs' d  \, 
for  9l  fcire  facias  would  be  here  improper.  3 
Burr.  1772. 

If  there  are  two  defendants  in  error,  and 
one  only  pr^ys  fcire  facias  quare,  &c.  and 
plaintiff  coches  in  and  afligns  his  errors,  it  is 
not  error,  though  poffibly  he  might  have 
moved  to  quajh  it,  but  he  has  waived  his  ob« 
jcdlion.     ^  Burr.  1789. 


\%.  Fleas  to  Errors afjigned. 

In  nullo  eft  Erratum. 

When  the  defendant  appears,  if  the  plain* 
tiff  afTigns  error  in  fad,  the  defendant  may 
join  iffue  upon  the  fadt.  1  Zev^  80.  If  he 
pleads  in  nullo  ^  erratum^  he  admits  the 
fadl  alTigned  for  error.  But  if  the  fa<l  aflign- 
cd  for  error  is  no  error,  in  nullo  eji  erratum 
is  a  good  plea,  for  it  is  in  the  nature  of  a  de- 
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murrer,  and  refers  the  matter  to  the  ]u6g^ 
ment  of  the  court.     5  Com.  Dig.  267, 

As,  if  the  error  is,  that  ji.  returned  upon 
a  panel,  was  afterwards  fworn  upon  the 
ta/es ;  for  it  is  contrary  to  the  record*  R. 
2  Cro.  28.  that  ^.  was  returned  in  the  panels 
and  B.  fworn.     S60.  49. 

So,  if  the  plaintiff  afligns  errors  in  law^ 
the  defendant  may  plead  in  nullo  eft  erratum. 
After  in  hullo  eji  erratum  pleaded,  if  the; 
plaintiff  difcontinues,  he  (hall  not  have  a 
new  writ  of  error,  as  he  may,  where  he  dif- 
continues before  plea.     5  Com.  Dig.  267. 

If  the  defendant  dies  after  in  nullo  eft  er^ 
r'atum  pleaded,  the  court  may  reverfe  the 
judgment  without  a  new  writ  of  error,  for 
the  writ  does  not  abate.  Sbo.  i86.  '  After 
in  nullo  eft  erratum,  afHgnment  of  general 
errors  fhall  not  be  amended.     2  Mod.  Ca. 

jOi. 

The  (latute  of  limitations  may  he  pleaded, 
and  the  judgment  is  to  bar  the  plaintiff  olf 
his  writ.  Stra.  1055.  A  writ  of  error  cjfn- 
not  be  brought  after  twenty  years.  How 
this  matter  muft  be  (hewn  and  taken  advant« 
-age  of.     Vide,  B.  R.  H.  345. 


19.  Releafe  of  Errors. 

The  defendant  may  plead  a  releafe  of  er-^ 
rors,  &c.  So  an  heir,  in  error  againft  him, 
though  he  has  nothing  in  the  land. 

If  fevcral  fue,  and  have  judgment  againfl 
them,  and  bring  error;  a  releafe  of  one  plain* 
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dff  is  a  bar.  So,  if  there  arc  fcycral  judg-. 
ments  aga^nft  fcveral  defendants  in  trefpafs, 
and  they  join  in  error,  a  releafe  of  one  is  a 
bar. 

But  a  releafe  by  one  of  the  defendants  in 
eri^or  is  no  p)ea  againfl  the  others,  though 
they  were  all  fued  jointly  and  for  a  perfonal 
thing.  For  he  Who  releafed,  may  be  fum- 
ttioned  and  fevered,  where  fummons  and 
feverance  lie  in  the  original  adlion.  5  Com.^ 
Dig.  267.  yiik  6  Ca.  25.  ^.  for  the  diftinc- 
lions  and  reafons. 

So,  where  there  is  judgment  againfl:  feveral 
for  a  thing  in  the  realty,  a  releafe  of  errors 
by  one  is  no  bar  again  ft  others :  As,  upon  a 
judgment  in  partition.     JR.  Cro.  El.  65. 

A  releafe  of  errors  pleaded  after  the  eflbin« 
day  and  before  the  quarto  die  poji.  muft  be 
fius  darrein  continuance^     JR.  2  Cro.  243.    If 
a  releafe  of  errors  is  pleaded,  the  judgment 
ihall  be  quod^  the  plaintiff  in  error  nil  capiat 
per  breve^  not  that  the  judgment  fhall  be  re- 
verfcdy  when  it  is  erroneous.     R.  Sbo.  50. 
So,  if  the   releafe   is   mifpleaded,  or  found 
againft  the  defendant,   the  judgment   /hall 
not  be  reverfed,  except  where  error  appears 
upon  the  record.     Sembk  i  Sa/i.  268.     The 
rcafon  why  the  court  will  not  affirm  the  judg- 
ment, where  a  releafe  is  pleaded,  is,  becaufc 
the  plea  is  a  confefHon  it  was  erroneous.  Stra. 
127.  683. 

If  error  in  fa£t  is  alledged,  which  does 
not  appear  by  the  record,  nor  is  confefled  by 
the  party,  the  court  ex  officio  may  award  a 
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certiorari  ad  informand.  confcientiam.  'Per 
3  J.  Holt.  cont.  I  Salk.  268*  Mod.  Ca.  113. 
206. 

The  defendant  in  error  may  plead,  a  fine 
after  the  land  recovered,  and  five  years  pafied. 
R.  I  RoL  766.  A  lo.  So  a  releafe  by  the 
demandant  of  his  right  in  the  land,  though 
the  defendant  hath  nothing  in  the  land.  Id. 
L  20.  Or  baftardy  of  the  demandant,  where 
it  is  material.     Id.  I.  ly. 

A  releafe  of  errors  given  after  judgment^ 
and  an  award  of  execution  on  z  Jcire/acias^ 
extends  to  the  award  of  execution ;  btlt  would 
not,  had  it  been  given  after  the  judgment^ 
and  before  the  /cire  facias  taken  out.  3 
Atkyns^  297. 

A  releafe  of  errors  in  the  fame  Inftrument 
with  the  warrant  of  attorney,  and  dated  ia 
the  term  in  which  judgment  is  entered,  is 
good.     Stra.  121 5. 

On  error  to  reverfe  a  common  recovery,  a 

tertenani  cannot  plead  any  thing  to  theyc/r^ 

facias  but  a  releafe  of  errors,     i  Burr.  359. 


20.  judgment  in  Error. 

Tf  the  judgment,  upon  writ  of  error,  be 
affirmed,  the  court,  which  affirms  it,  may 
alfo  give  judgment  for  cofts  for  delay  of  exe- 
cution. And  may  award  execution  by  capias^ 
Jkri facias^  or  elegit. 

J[f  the  judgment,  upon  writ  of  error,  be 
reverfed,  the  court,  which  reverfes  it,  ihall 
give  the  fame  judgment,  generally,   as  the 

inferior 
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inferior  court  at  firft  ought  to  have  given. 
As,  if  judgment  in  B.  R.  for  the  defendant 
in  ejeftcnent  is  reverfed  in  parliament,  judg- 
taent  (hall  be  there  given,  that  the  plaintiff 
recover  his  term.  And  if  the  parliament 
omits  or  refufes  fuch  judgment,  B.  R.  can- 
not afterwards  give  it,  for  by  the  firft  judg-  • 
tnent  the  court  hath  executed  its  authority. 
5  Com.  Dig.  268. 

.If  judgment.in  C  £.  for  the  defendant  in 
trefpais  is  reverfed  in  B.  R.  this  court  {hall 
give  judgment  for  the  plaintiff.  2  Cro.  206. 
R,  1  Salk,  z62.  /|0T. 

So,  if  judgment  in  C  B.  that  the  writ 
abate  is  reverfed  in  B.  R.  this  court  (hall 
give  the'fame  judgment  as  C.  B.  ought  to 
have  given.  So,  if  a  judgment  in  tVale^  is 
reverfed  there.     5  Com.  Dig.  268. 

If  the  laft  judgment  in  account  in  an  in« 
ferjor  court  is  reverfed  in  B.  R.  a  capias  ad 
computandum  (hall  be  fued  out  of  B.  R.  R. 
Cro.  EL  806. 

So  if  a  judgment  in  the  bujiings  is  reverfed 
in  error  before  commi(fioners  aliigned.  R. 
2  Sand.  256*  Or  judgment  in  an  inferior 
court  is  reverfed  in  B.  R.  Sho.  400. 

But  if  judgment  in  B.  R,  is  reverfed  in* 
rhe  exc&ejuer^ch^inhcr^  the  recoi-d  (hall  be 
remanded  by  the  Jiat.  27  £/•  r.  8.  for  the 
exchequer  has  no  authority  but  to  rcverfe  or 
affirm  the  judgment  of  fi.  R.  Cont.  if  it  is* 
upon  a  fpccial  verdid.  i  Salk.  403,  And 
therefore,  if  there  is  judgment  in  trefpafs, 
upon  a  demurrer,  for  the  defendant  in  B.  R. 
^bich  is  rcverfed'inthe  exc/je-quer^chdiiiberj 
'    ^  K  k  4        '  ijic 
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the  record  (hall  be  remanded*  and  B.  /?• 
(hall  award  a  writ  of  inquiry,  and  (hall  gi\re 
final  judgment  thereon.     5  C^/^*  Dijg^.  268. 

So  the  record  (hall  be  remapded  where  th^ 
plaintiff  in  error  is  nonfuited  or  difcontinues* 
2  And.  123. 

If  judgment  in  C.  B.  for  the  plaintiff  is 
reverfed  in  B.  R.  in  error  by  the  defendant* 
there  ihall  be  judgment  for  thercverfaLonJy. 
R.  I  Saii.  262. 

If  judgment  is  reverfed  for  error*  the 
whole  (hall  be  reverfed :  And  therefore^ 
where  the  declaration  is  upon  feveral  counts^ 
and  judgment  for  the  plaintiff*  it  cannot  be 
reverfed  for  part,  if  there  is  error  only  ia 
one  count*  and  ftand  for  the  refidue.  R.  i 
Saii.  24.     R.  Cartb.  235. 

Though  this  is  law,  it  is  very  hard  npoa 
t  plaintiff,  and  I  think  requires  the  ferious 
attention  of  the  legiflature,  to  interpofe,  aa 
it  might*  in  many  cafes  be  remedied,  and 
juftice  done  to  all  parties. 

Judgment  (hall  not  be  reverfed  quoad  one 
defendant,  and  remain  againft  the  othcra 
who  are  charged  with  him :  As*  if  there  are 
three  defendants,  and  one  is  an  infant*  it 
(hall  not  be  reverfed  quoad  the  infant  only.  R. 
^/r.  121.  125.  jiL  74*  So*  if  one  is  dead. 
I  Ro/.  775,  /.  12. 

So*  if  it  is  reverfed  for  a  fault  in  one  par- 
ticular of  the  writ*  it  (hall  be  reverfed  for 
the  whole,     5  Com.  Dig.  269* 

But  a  judgment  given  upon  the  common 
law  as  to  part*  and  upon  a  ftatute  as  to  tha 
other  part*  may  be  reverfed  for  fo  much  as 

was 


wa&  foua^ed  uDqn  the.  Aatute  if  it  is  errone^ 
ouSj^  aQ4  (hajU  ^o4  io^  the.  reiiiiue.  i  Salt. 
24,  So  judgmeo^ia  an  inibr^mation  quitam^ 
&c.  xx^^hfi  revcrfed.  ^  to  the  ixiibrmeff,  and 
ftand  as  to  the  king.  2?.  il^«.  565*  Saa 
fine  qi^y  l^e  i;evej;£bd  for  pajt»  and  ftand.  for 
the  cc^due.     5  Com^  Z%.  %6^ 

So.  a  fipp  of  hn^  of  antienfi.  demtfne^  an4 
other  land,  if  it  is  revor&d  for  the  land-  of 
€kntient  dmtfne  xti.  a  wxitc^  deceit,  fliaUftand^ 
for  tJt^^  rcfidu^.     K.  \  Rgl.  jy$.  L  45. 

So,  where  there  are  dijQtind:  judgment&i^ 
one  ina)K,  be  reverfed  and  not  the  other :  hM^ 
a  judgment  quod,  copiputit  and  aftenwarda 
a  fin^l  judgment  of  this;  is  reveri]bd>  iJDi% 
judgment  qnod  computet  (h^lL  (landb  Ihid^ 
776.  /•  40.  So,,  if  error  is  brought  upon,  the 
prii\cipaljudgment»  and  a}fo. upon  the  jodgr 
ment  \\i  Jcirt facias ^  and  the.  lait  jtidgoient 
is  reuerfed,  the  firft:  fhall  ftand.     Id^  L  45* 

If  feveral,  damages  are  given>  it  0)all  be 
revjcrfed  for  one  cpunt,  and  ftand  for  aooth^c 
and  cofts.     K.  2  Cro.  343,.. 

If  judgment  is  rcverf^d  in  error,  the  party 
{hall  be  reftored  to  all  he  has  loft.  And  a 
writ  of  reftitution  ftiall  be  awarded  to  inquiro 
what  profits  the  plaintiff,  who  recovered, 
has  taken  colore  judicii  pradi£t\  and  for  the 
damages  found  by  fuch  inquifition  the  de-- 
fendant  ihall  have  execution.  R.  2  Cro^ 
^98.  And  it  is  fufficient  to  fay,  all  profits 
taken  colore judicii^  without  iayine:,  finceexe^ 
cution  i  for  the  plaintift*  might  have  entered 
and  taken  the  profits  before  execution  fucd. 
Xbid.  And  the  writ  of  reftitution  ftiall  not 
be  avoided  by  bringing  the  value,  for  which 
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the  goods  were  fold  Into  courts  or  pay  it 
St  to  the  defendant,  for  perhaps  they  were 
fold  under  the  value.     j^Mod.  i6f» 

But  all  profits  a  tempore  judicii  will  be  bad, 
12.  2  Cro.  698. 

So  where  the  money  appears  upon  record 
to  be  levied  and  paid   to  the  party,  the  de- 
fendant (hall  have  reftitution  without  zfcire 
facias.     R.  SaL  588. 

'  Bat  there  fliall  be  no  writ  of  reftitutioa 
againft  a  Aranger  to  the  record,  without  a 
Jcire facias.  R.  Sbo.  261.  As,  if  a  judg* 
ment-upon  an  indidment,  for  barratry  is  re- 
verfed  after  the  money  levied  and  paid  to  the 
i:olledor,  a  writ  of  reftitution  (hall  not  be 
awarded  againft  the  colledor.  R.  Salk.  587. 
•  If  the  plaint  iff  after  a  recovery  in  ejedment 
is  difteifed,  or  makes  a  feoffment,  and  then 
^the  judgment  is  reverfcd,  a  writ  of  reftitu- 
tion (hall  not  be  awarded  againft  the  diifeifor 
or  feoffee.  Ibid.  For  a  writ  of  reftitution 
does  not  lie  againft  any  who  are  not  parties  to 
the  record.     Id.  G?  Ray.  85. 

If  the  money  is  levied  by  the  (herifFand 
not  paid  to  the  plaintiff,  a-  writ  of  reftitution 
(hall  not  be  awarded  againft  the  (heriff  with- 
out ay^/V^yizr////.     Sal,  588.  i. 

If  plaintiff  in  error  affign  infancy  in  de- 
fendant, and  appearance  by  attorney,  takes  out 
zfcirc  facias  ad  audtend.  and  onfcirefeci  re- 
turned, enters  the  default;  on  producing 
the  record,  judgment  (hall  be  reverfcd,  with- 
out making  it  a  concilium^  or  putting  it  in 
the  paper.     Stra.  izio^ 

If 


r  so?  3 

,  If  infancy  be  affigncd,  whereof  the  court 
doubts,  a  feigned  ifTue  fhall  go;  and»  if 
fpund  for  plaintiff  in  error,  judgment  wiU 
be  reverfcd^  on  return  of  the  po/ied,  on  mo* 
tion,  without  argument  in  the  paper.  Sira. 
127. 

The  judgment  on  demurrer  for  duplicity 
of  errors  afligned,  (hall  be  an.  entry,  quod 
affirmetur^     Stra.  439. 

If  on  a  fcire  facias  againft  an  executor, 
execution  is  awarded,  and  then  the  record 
goes  on  with  a  confideratum  ejl  etiam^  and 
awards  cofts;  judgment  {hall  be  reverfed  as 
to  the  coils,  apd  affirmed  for  thb  red*  Stra. 
1^8. 

If  error  is  brought  upon  the  judgment 
againft  teftator,  and  award  of  execution 
againfl  executors,  the  iirft  may  be  afHrmedj^ 
and  the  other  reverfed.     Stra.  1055.  B.  R. 

-^•345- 

If  judgment  in  quare  tmpedtt^  with  da- 
mages to  the  patron,  be  affirmed,  the  damages 
on  the  delay  (hall  only  be  afTeiTed  at  the  rate 
of  the  interefl  of  the  original  damages.  Stra. 

If  there  is  judgment  againft  two  tenants, 
(^.  and  £.)  in  dower,  and  for  damages  and 
cofts,  and  they  two  bring  error,  and  A.  dies, 
and  his  heir  and  B.  bring  a  new  writ  of  er« 
rpr,  andjudgmeat  is  affirmed;  execution  for 
damages  and  coAs  muft  be  awarded  againft 
both  plaintiffs  in  error;  and  there  mufl  be  a 
writ  of  inquiry  to  compute  damages  from 
the  judgment  to  the  affirmance.     And,  if 

other- 
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othenvife^  on  error  brought  oa  the  judgment 
in  error,  the  court  will  affirm  as  to  rhe 
dower,  and  reverfe  as  to  the  damages,  and  a 
writ  of  inquiry  (hall  be  awarded,  &c.  Stra. 
971.    B.  R.  H.  50. 

In  an  action  for  words,  if  the  jury  one 
writ  of  inquiry  give  ten  (hillings  damages, 
and  cofts  are  taxed  at  thirteen  pounds,  and 
judgment  to  recover  them,  judgment  (hall 
be  reverfed  in  toto»  Sfra.  934.  By  the 
21  Jac.  I.  c.  i6.The  plaintiff  is  notintitled 
to  more  cofts  than  damages. 

If  the  ftature  of  limitations-  19  pleaded, 
the  judgment  (hall  be,  that  the  plaintifi^  be 
barred  $  although  defendant  had  prayed  that 
judgment  be  affirmed;  for  the  court  is  not 
bound  by  the  prayer  of  an  improper  judg- 
ment.    Stra.  1055.  B.  R.  H.  345. 

If  error  is  not  brought  in  the  fame  court, 
they  cannot  award  a  venire  facias  de  novo. 

Ibid. 

If  a  writ  of  error  is  qualhed,  the  court 
gives  leave  to  the  defendant  in  error  to  take 
out  execution.  Andr.z%y. 


PROCEEDING   IN    FALSE    JUDG- 
MENT. 

A  writ  of  falfe  judgment  lies  where  an  er- 
roneous judgment  is  given  in  any  court,  not 
of  record,  in  which  the  fuitors  are  judges. 
F.N.B.  1^.4. 

Falfe 
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Faljk  judgmint  Iks  for  mifprifion  in  a  cuf* 
tomary  claim,  though  it  is  not  claimed  by 
the  common  law.     R.  Mon  854. 

Upon  a  judgment  in  a  court  of  record^ 
there  (hall  not  be  a  writ  of  falfe  judgment^ 
but  a  writ  of  error.     5  Com.  Dig.  270. 

If  there  are  no  fuitors,  bv  whom^  the  plaint 
may  be  certified,  there  mall  not  be  falfc 
judgment:  As,  in  a  copyhold  court,  ia 
which,  upon  an  erroneous  proceeding,  the 
copyholder  muft  fue  to  his  lord  by  petition. 
F.N.B.  i%.H. 

A  writ  of  falfe  judgment  upon  a  judgment 
in  the  iheriiTs  court,  is  in  the  nature  of  a 
recortiaru  F.  N,  B.  1%.  A.B.  Upoo  a 
judgment  in  another  court,  not  of  record,  it 
is  in  the  nature  of  an  accedes  ad  curiam.  Id. 
D.  And  it  may  be  fued  by  any  one,  againft 
whom  any  falfe  judgment  is  given,  his  heir^ 
executor,  or  adminiftrator.  Or  by  tenant 
there  by  receipt.  Id.  ig  G.  H.  Or  by  any 
one,  who  has  damage,  though  the  other  de- 
fendants do  not  join,  as  they  ought  to  do  in 
error.     R.  Mo.  854. 

It  may  be  fued  againfl  the  party  to  the 
judgmenit  and  the  tertenant.  F.  N.  B.  18. 
C.  Or  againft  the  tertenant  only,  without 
naming  him  who  was  party  to  the  judgment. 

id.y. 

When  the  whole  record  is  certified,  and 
not  before,  the  plaintiff  (hall  aflign  his  er- 
rors. Id.  And  fhaU  have  zfcire facias  ad 
audiend  errores^  as  in  error.  F.  G.  Or,  if 
the  defendant  hath  day  by  the  roll,  the  plain- 
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tiff  may  affign  errprs  without  zfcire  facias 
€gainfl:  him.     Id.  F. 

If  the  defendant  makes  default  after  appearr 
ance,  a  grand  cape,  &c.  Aiall  iflue  againft 
him*  Id.  19.  B..  And  if  he  cannot  fave  his 
default,  or  makes  a  fecond  default,  the  judg- 
ment (hall  be  reverfed.     Id. 

If  a  writ  of  falfe  judgment  abates,  or  the 
plaintiff  is  non*fuited,  the  defendant  (ball 
have  ^Lfcirt  facias  quare  execut.  nan.  F.  N.  B. 
28*  F%  G. 

The  writ  of  falfe  judgmetlt  ought  to  be 
ferved  nn  court.  6  H.  7.  i6.  a.  And  if  the 
lord  refufeth  to  hold  his  court,  a  diftringas 
tenere  curiam  goes  againft  him.     6  H.  y.  15^ 
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